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1.0

2.0

2.1

2.2.

CHARITIES

Powers of the Commissioner and District Value

Article 41 of the Rates [Northern Ireland] Ordef7I9the 77 Order] deals with
the distinguishment in the valuation list of hetagients used for public,
charitable or certain other purposes.

Article 41(1) gives the Commissioner or the DidtWaluer the right to
distinguish in the valuation list as exempt frortesaany hereditament which he
is satisfied should be so distinguished.

Relationships with other Public Bodies

The Charity Commission is established by lashasegulator and register for
charities in England and Wales. The Commissiors e extend to Northern

Ireland and has no relevance therein. But if allbcanch of a national charity
operates under the same governing documents astioaal organisation it is

safe to assume that if the Commission has recaogjtigenational organisation
as charitable the local branch will also be a ¢hari

When a charity is approved and registeredhbyCtharity Commission the
Inland Revenue usually grants exemption from taxes.

In Northern Ireland, because there is no regwdteharities, the revenue will
decide the case itself. In a number of Lands Trdbeases the Tribunal
appeared to express the view that if a body wasgrésed as a charity by the
Revenue it was a very significant matter in favolit being treated as a charity
for purposes of the 77 Order. The view of Coumsse sought and the advice
obtained was that:

“The legislation clearly requires the rating autties to make an independent
judgement in relation to the status of the orgdiuea At the same time the
treatment of that organisation by the Revenue \sonisly relevant but not
conclusive. There should be consistency of apfratétbough that might not
always result in the interpretation of the circuamsies leading to an identical
result”.

Accordingly Inland Revenue recognition is cleasfymportance in our
considerations and in all cases we should estathissbody’s tax status. But
VLA is independent and must reach, and be prepardédfend, its own
conclusions.

Reference:AH001777



3.0 The History of Charity Law

To look at charity law from its inception we ndedyo back a fair distance — to
the seventeenth century. The Irish “Statute oti®idses” [1634] derived from
the Elizabethan “statute of charitable uses” [16@djich was an Act of
Parliament declaring among other things that tlaesigities were charitable
“the relief of the aged, impotent, and poor peotiie;maintenance of sick and
maimed soldiers and mariners, schools of learrireg,schools and scholars of
universities; the repair of bridges, ports, housasseways, churches, sea-banks
and highways, education and preferment of orphthesielief, stock or
maintenance of houses of corrections; the maredgeor maids; the
supporation aid and help of young tradesmen, lcaaitsmen and persons
decayed,; the relief and redemption of prisonerscapdives; the aid or ease of
any poor inhabitants concerning payment of taxes”.

The 1934 Act, though long repealed, is still uasé guide in determining what
is a charity.

4.0 The Pemsel Case

In 1891, in a famous House of Lords judgement comignknown as the
Pemsel's case, Lord MacNaghten classified chanitneter four different
headings, and this classification is the one agdpbeay:

(1) Trusts or organisations for the advaneetrof religion.
(i) Trusts or organisations for the advancement of &titt.
(i) Trusts or organisations for the reliefdverty.

(iv) A miscellaneous heading which included other psegdeneficial to
the community, but not falling under any of theestthree headings.

5.0 The Four Headings of Charity

(i) Advancement of religion— means the promotion of the spiritual
teaching of a religious body, but it does not idespiritualism, or
moral societies which are not founded on a behigsod. Religion may
be advanced within this principle either directbyilding and repair of
places of workship] or indirectly [support of retar ministers of
religion]. Since as a general rule, the law receggno purposes as
charitable unless it is of a Publitharacte(ie for the benefit of the
public, and not merely for the benefit of privateividuals) it is
normally presumed that a gift for religious purposefor the public
benefit.
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» Scientology is not based on a belief in God theeetbe Court of
Appeal in R v Registrar General exp Segendal (127QB 697
[1970] 3 All ER 886 held that a scientologist chiapas not a place
of religious worship entitled to exemption.

* The public element was considered by the Houseoad4d.in Church
of Jesus Christ of Latter Day Saints v Hemming (YO64] AC
420. A Mormon Temple, entry to which was limitedMormons of
good standing in possession of a ‘recommend’ frdishop is not a
place of public religious workship.

» Cases are ongoing in relation to access by womsfosmues. It
seems likely that while segregation of the sexéBiwpremises
would not be a bar to exemption, a bar on entigni® of the sexes
would mean that worship was not “public”.

* NI Lands Tribunal cases which considered the acraent of
religion are:

VR/1/1967 - The Corrymeela Community v COV.
VR/9/1967 -  Trustees of Redemptionist Ord€@QV. This case
was also considergdhe Court of Appeal [1971
NI 114].
VR/49/1967 - Trustees Newry Christian BrotheSQV. This
case was also considered by the Court of Appeal
[1971 NI 114].
VR/33/1971 - The Incorporated Governors efRiddle Hall,
Belfast v COV.
VR/124/1999 - Presbyterian Church in Ireland WCO

(i) Advancement of education- Includes the establishment of schools and
the provision of teachers, but it is not confinedgaching children the
basics of education. For example the provisioa ofirsery for children
under five, the advancement of the arts, and tlidibg of libraries,
museums and Zoos, have been regarded as chaptablases.

* In Northern Ireland:
» Controlled and maintained schools are rateable
» Controlled integrated schools are rateable
» Grant maintained integrated schools are rateable
* Voluntary schools may be exempt if the use and paiton
complies with Article 41(2)(C) of the 77 Order.

* NI Lands Tribunal Cases which considered the goesif the
advancement of education are:
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VR/25/1965 — Trustees of the Dominican

Covent of the Holy Rosary v COV

VR/50/1965 — Trustees of the Aquinas Hall v COV
VR/54,60,61,62&64/1965 Portora Housing Societty &nd
Fermanagh Protestant Board of Education v COV s Thse was
pursued to the House of Lords [1970 NI 89].

VR/1/1967 — The Corrymela Community v COV
VR/17/1967 The Lord Mayor, Alderman & CitizensR#élfast v
CQV [premises forming Queens Students Union].
VR/49/1967 — Trustees Newry Christian BrothersGAC

This case was also considered by the Court of Ajgpd 114].
VR/25/1970 — The Lynic Players’ Theatre v COV
VR/65/1980 — The British Council v COV.

(i)  Relief of Poverty— Since poverty is a relative term meaning
different things to different people, charitabléiaty under this
heading is not confined to combating destitutiaut,ibcludes the
meeting of needs of different kinds. For exampteyiding interest-
free loans could be charitable, as could the pirawvisf temporary
accommodation for homeless people.

(iv)  Other purposes beneficial to the community- This may include
the protection of health, the relief of disabledle, improving the
environment, recreation etc. The key concept heneg Public
Benefit. Since 1958 in Northern Ireland, recogdiskaritable
purposes have been taken to include “the provisipassistance in
the provision of facilities for recreation or otHeisure-time
occupations, if the facilities are provided in thierests of social
welfare” [Section 1 Recreational Charities Actgrithern Ireland
1958]. The proviso was made that the facilitiepsavided must be
for the “object of improving the conditions of lifer the persons for
whom the facilities are primarily intended and eith

0] those persons have need of such facilities assdmrdy
reason of their youth, age, infirmity or disablegmoverty
or social and economic circumstances; or

(i) the facilities are to be available to the memberemale
members of the public at large.”
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6.0 Necessity for a Governing Document

6.1

6.2

In the case of the Corrymeela Community v The Cassioner [VR/1/1967] it
was admitted that there was no formal declaratfdrust. Despite this the
Tribunal came to the conclusion that the commucaiyld be distinguished as
exempt — being a charity. This case is howeveeioeption — decided on its
own particular facts. The more usual positiorhat to gain exemption it is
essential that the premises be dedicated to atablkeriuser by a trust or
governing document of a permanent character whachbe enforced by the
courts. To quote from the Tribunal in the cas®avid Davey v COV
[VR/28/1972]:

“This decision points to the importance to anwdlial who wishes to use his
dwelling for charitable purposes, of having an appiate declaration of trust
and trustees to execute the trust purposes, iebieadl to have the premises
distinguished as exempt under Section 2 of the F&%4ow repealed by the
Rates [Northern Ireland] Order 1972.”

What is a Governing Document?

A governing document is the formal document wlsets up a charity and
which should contain information about:

* what a charity is set up to do (objects)

* how a charity will do those things (powers)

* who will run it (charity trustees)

* what happens if changes to the administrative prons need to be made
(amendment provisions); and

* what happens if the charity wishes to wind up (@lis$on provisions)

It should also contain the following administratiprovisions:

* how the charity trustees will run it; and
* internal arrangements for meetings, voting, lookaftgr money etc.

There are three main types of governing documents:

e constitution or rules
e trust deed
« memorandum and articles of association.

Constitution or rules— Constitutions are sometimes referred to as stul@he
terms are interchangeable but the type of goverdauyment is the same. A
constitution or rules will create an “unincorpoihgessociation”.
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The “association” part of this description medret it is an organisation
consisting of a group of people who have decidembtoperate in furthering
what the organisation is set up to do, and who leav&in parts to play in its
administration. The “unincorporated part of theagtion means that the
organisation is not a company [which is incorpatthtel his means that the
association will not:

* [unlike a company] have limited liability and a &gersonality of its own
(ie the charity trustees may be liable for the yepent of any debts which
they have incurred on behalf of the charity]

* be able to own land in its own name. It will neéecppoint either a
custodian or holding trustee(s) to do this.

This constitution is normally put into operatiop lbeing adopted (accepted for
use) at a formal meeting of those people who areijlbbe, the charity trustees
and the general membership. The final typed versidhe constitution should
be:

* signed by all the charity trustees
» dated the day of the meeting at which it was agreed

The minutes of the meeting should formally reatsat the constitution was
adopted.

A body applying for exemption should be askedrwvjale:

» acopy of the constitution;

* a copy of the minutes of the general meeting atwitiwas adopted; and

» acopy of the minutes of the general or specialtimge at which any
subsequent amendments were approved by the gememabership.

6.3 A Trust Deed- A trust deed will create a “trust”. A trust cem own land or
sign documents in its own name. It will need tovule for holding or
custodian trustees if it is planned that the chavitl own or lease land. Trust
deeds can be known by other names, such as demtaoatdeed of trust, deed of
settlement, or will trust.

A trust deed must be “executed”. This meansithegeds to be signed and
dated, in the presence of an independent withgghidse who are setting up the
trust. The trust deed should refer to a specifioant of money or some other
assets which will belong to the trust at the tilmat the trust deed is executed. If
the deed declares trusts over cash or stocks amdssit may attract Stamp

Duty.
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6.4

A body applying for exemption should be askedrtuovae:

* A copy of the dated trust deed showing the namdiseofirst charity trustees
and the witnesses to their signatures;

» Evidence of adjudication by a local Stamp Officeaaralid Stamp Duty
Land Tax certificate; and

» Copies of any supplemental deeds or deeds of i@rjathowing subsequent
amendments.

Memorandum and Articles of Associatior- A memorandum and articles of
association create a company. A company has angatye over a trust and an
unincorporated association in that it is “incorgetd. This means that the law
considers it to be a person, in the same way asdaridual. Therefore a
company, like an individual, can own land and ety contracts in its own
name.

A company is a legal person quite separate frermgmbers and directors [who
in the case of charitable companies are usuallgatahembers of the Council of
Management].

The directors are agents of the company and dsaemot normally liable
personally for its debts.

The company will also have “limited liability” wbin means, in the case of a
typical charitable company, that its members arenadly only liable for the
debts of the company to the extent which they handertaken to guarantee
them [usually the limit of liability stated in tmeemorandum of association is a
nominal amount eg £1]. The company is subjecotomany law, as well as to
charity law, and there are certain duties, whiclsinlne observed, such as the
filing of accounts with the Registrar of Companiésowever, charitable
companies can never be the same as commercial a@spa he main purpose
of commercial companies is to make profits forrisition to their members.
The constitution of a charitable company alway<loes the distribution of
profits to members. All the property of a charieabompany is applicable for
charitable purposes. A company is put into opendably being subscribed to by
one or more people in accordance with the provisidPart 1 of the Companies
Act 1985 and by registration with the RegistraCaimpanies who will issue a
certificate of incorporation.

In Northern Ireland many charitable companies veifjister under the terms of
the Industrial and Provident Societies Act 196%e Significance of this is that
it has been shown to the Registrar of Friendly &axs that — per Section 1(2)
of the Act — its business is “conducted for thedfgrof the community”.
Further if the Registrar is satisfied — under S#cd(5) — that the objects the
society “are wholly charitable or benevolent” hél wermit the company to
omit the descriptive word “limited” from its title.

9
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A body applying for exemption should be asked twvjte:

* acopy of the memorandum and articles of assoaiatio
* acopy of the certificate of incorporation; and
* acopy of any special resolution showing subsegae@ndments.

7.0 Occupation and Use

To be distinguished as exempt in the valuatidralisereditament should not
only be occupied by a body which is consideredet@ lcharity — or at Article
41(2)(d) by a body which is not established or caned for profit, but its use
must directly facility the objects of the charityhere are then the twin test of
occupation and use.

The “classic” case dealing with use by a chast@kfam v City of Birmingham
District Council [1975] which was decided ultimatdly the House of Lords.
The Head note to the reported case reads as follows

“A charitable organisation (Oxfam) had among tisigpal objects the relief of
poverty, distress and suffering in any part ofwlgld. Oxfam was largely
dependent on voluntary helpers at local level whun#l that the most effective
form of fund raising lay in the organisation andmmiag of gift shops. The
shops were used for the reception and sorting whthal articles and for the sale
of such articles which could be used in Oxfam’sregas work. The sales took
place in the United Kingdom and the proceeds wppdied for Oxfam’s work
abroad. To a very small extent the shops wereeraed with the sale of village
handicraft articles ie goods made in various pafrtee developing world under
a scheme by Oxfam to encourage village industnespgovide employment in
poor countries. The shops also engaged in theofaliner articles eg tea-
towels and biro pens advertising Oxfam’s name. dSano this latter category
were produced by a wholly owned subsidiary of Oxtamd amounted to some
13% of the sales of the gift shops. The shop peswere let to Oxfam either
rent free, or in the majority of cases, at the ¢olinmercial rent. Oxfam sought
a declaration against a local authority that shwdpish it occupied were entitled
to rating relief under S.40(i) of the General Ratt 1967 in that the shops were
“wholly or mainly used for charitable purposes”.

Held: on the true construction of S.40(i) heradlients occupied by a charity
were “wholly or mainly used for charitable purpdsetere the use was for
purposes directly related to the achievement obtijects of the charity.
Accordingly use for a purpose such as gettingaisimg or earning money for
the charity, which, although it benefited the ctyaimdirectly, was not wholly
related to or did not directly facilitate the puseoof the charity, did not
constitute use “for charitable purposes” within&i} It follows that, since the
shops were mainly used for the sale of donatedgotypm order to raise funds,
they were not wholly or mainly used for charitapleposes within S.40(i) and
Oxfam was not therefore entitled to the reliefriad.”

10
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In the case of the Trustees of the Metropolitaar€inv COV [VR/5/1988] the
Church operated a transport service to bring wpsrs to church services and
to various activities connected to the churcho operate this service the church
needed a fleet of buses which in turn needed regudintenance. To do so they
operated a garage — and the issue for decisionwvasher or not the garage
should be considered to be exempt. The Tribunalddhat the actual user of
the hereditament was too remote to fulfil the dahle user test — in other words
it did not directly facilitate the charitable objs®f the church.

But in the case of The Royal British Legion Attants Co (Belfast) Ltd v COV
[VR/A7/1977] a car park operated by disabled exetment seaman was
distinguished as exempt.

How then do we decide the “directly facilitatesiegtion? What is the correct
legal test?

Counsel has advised that the principles to beegpre those decided by the
House of Lords in the “Oxfam” case. He said thairf the speeches one can
advance certain propositions or tests:

1. Does the use of the hereditament entail [ped IGnoss, at p. 302A/B]
“doing something which is a necessary or esseatialcidental part of, or
which directly facilitates or which is ancillary,tehat is being done in the
actual carrying out of the charitable purpose?”

2. Is the use of the hereditament [again per Laxk€] “sufficiently close to
the execution of the charitable purpose of theitjtr

3. Isita case of “user for purposes directlytezlao the achievement of the
objects of the charity?” [Lord Cross at p. 299 H]

4. Does the user constitute (per Lord Morris, &8(dlH] “activities which
consist in the actual carrying out of the chargglirposes?”

5. Oris the user too remdi®m the execution of the charitable objects &f th
body.

Counsel also highlights the following passagesitakom the Metropolitan
Church decision:

“... If the use which the occupier makes of the Hagagnent is such that it
directly facilitates the carrying out of its mainaritable purpose .... Then it can
be said that the hereditament itself is occupietiused for charitable

purposes ....

On the other hand if the purposes in questionar@éemote and not directly
ancillary to the religious purpose then the heeedént fails the charitable user
test ....

11
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8.0

[On the facts] it undoubtedly greatly helps thardly and the work of the
charity ...

[But] here the actual user of the hereditamerdaesremote to fulfil the
charitable user test.”

Administrative Offices

In the case of United Grand Lodge v Holborn BI®57) 3 All E.R. 283 the
Court spoke of the distinction between (A) the msgor objects of a body and
(B) the manner whereby it seems to fulfil same:

“Every organisation setting out to advance someseanust, if it is of any size,
have an office where the necessary clerical andrasimative work is done; but
one cannot isolate this and say that the purposieedffice is different from
that of the organisation itself”.

This means that the vast majority of administeti¥fices occupied by
charitable bodies can be distinguished as exempt.

But the test still is — does the use of the oftioectly facilitate the main objects
of the charity. An appeal recently decided by@wnmissioner illustrates the
point:

The Northern Ireland Hospice is a registered thavith its offices at 74
Somerton Road, Belfast. All its management fumstiare carried out here and
the property is wholly exempt for rating purposésit, due to pressure on space
and the expanding nature of the charity’s workfthmelraising department was
relocated to nearby property at 545 Antrim Road,gihbject of the appeal. This
is a former 3 — storey mid-terrace Victorian dwedliconverted to offices. Apart
from 3 second floor offices used by nurses anda wenager working in the
community the remainder of the building is usednemage fund raising
including work by 2 associated companies:- (a)Hd$pice Promotions Ltd —
which administers the hospice lottery, and (b) Mkpice Retail Ltd - which
administers the chain of 12 hospice charity shdpgs two companies although
accommodated in the building have no formal leaskthe building is
considered a single hereditament occupied by Npides

Apart from the work of the two companies the @dfiare used for planning and
organising events, registering collectors, publfijaiiscussing new fundraising
ideas and strategies, safety protocols at eventsidministrative support for the
fundraising teams. At revision the 3 second floifices occupied by nursing
staff were considered to be exempt while the redaimas considered to be
rateable.

12
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9.0

Note: Article 41 (9) permits this by the words:

“and in paragraph (2)(a) to (e) any reference hter@ditament of a description
there mentioned includes a reference to a hereditaedistinct part of which is
of that description”.

Before deciding the appeal the Commissioner saotlnghtiews of Counsel —
Bernard McCloskey QC. In his opinion he relied\hlgeon the “Oxfam” case.
He was of the view firstly, that the use made ef pnoperty, while authorised
by the charitable trust, cannot be described agiogrout the charitable
purposes themselves ie one step too far removeddieectly facilitating the
charitable objectives.

Secondly he expressed the view that there isffereince between fundraising
and the management of fundraising as they areraitpgrts of each other.

As a consequence of this opinion no change wa®madappeal, ie the offices
were_notheld to be exempt.

Public Benefit

To be considered as a charity a trust or orgaonisatust have some public
purpose — something tending to the benefit of tmaraunity.

In considering the public benefit test in the cakBown District Council v
COV [VR/8/1972] the Tribunal said
“The proviso expresses the established priacigiich distinguishes
between private and private benevolence and rexjthe¢ the beneficiaries
of the relevant trust or institution, however feawnumber, should represent
the public and that the benefit should be direct ot incidental”.

In Northern Ireland Housing Trust v COV Court gbgeal : 1970 NI 208,
McVeigh L.J. stated:

“In order to establish a charity under tHehead of Lord MacNaughton’s
classification it is necessary not only to provattiis charitable in the sense
in which that phrase is known to the law, but thaddition it is for the
public benefit, that is to say it must be for tleméfit of the community or an
appreciably important part of the community whichsibe sufficiently
defined and identifiable by some quality of a palolature”.

McVeigh L.J. found that the user of the hereditatri®y various outside clubs
and groups along with the tenants formed no sedidhe public nor was the
use to which they put the hereditament charitablaving found that the
necessary public benefit was not present to comsté charity under the fourth
category within the statute of Elizabeth I, and tha public benefit required
under that statute was the same as required tdyquatier the Recreational
Charities Act 1958, it followed that the case faite come under the 1958 Act.
13

Reference:AH001777



It would appear that the Courts find it diffictdt lay down specific criteria or
tests within the general public benefit rule anske¢ms that the best that can be
done is to consider each case as it arises upowitspecial circumstances.
The following cases have considered, at leastiit) ffee public benefit test.

(A) VR/72/1965 - Ballynahinch Tennis Club
Tennis Club — whether entitled to exemption oruguds of exclusive
charitable purposes — fourth category of Pemset$ulconsideration of the
Recreational Charities Act (NI) 1958 — definitiohpublic benefit.

Held: No trust established — no dedication oftteeditament as a public
recreation ground — no entitlement to exemptionenrdi®58 Act — appeal
dismissed.

(B) VR/19/1965 - Trustees of the City of Belf&siung Men’s Christian
Association.
Sports ground consisting of playing fields, teroosirts, pavilion — occupied
by trustees — whether used for (i) exclusively tthhte purposes or (ii)
purposes deemed charitable under the Recreatidraaitiés Act (NI) 1958
— reference to Pemsel Case — public benefit.

Held: Detailed consideration of the Trust Deedlgsshed that the
provision of the facilities qualified as a SociakWare charity.

(C) VR/5/1965 — Incorporated Cripples’ Institutedaroliday Homes.
Holiday homes — whether occupied by persons faritdble purposes —
guestion of public benefit.

Held: Under the Recreation Charities Act (NI) 83be hereditament
gualified as being used for purposes of an exclgigharitable nature.

(D) VR/78/1965 — Lurgan Swimming Pool.
Assessment of swimming pool. Appellant conten(@etthat the
hereditament was used for public purposes (ii) Geedxclusive charitable
purposes and (iii) a recreational charity underRiereational Charities Act
(NI) 1958.

Held: Detailed consideration of the concept ptiblic benefit’ — class of
users were not considered to be representativeegiublic at large.

But this decision was reversed by the Court of égdp 1968 NI 104, which
held that the hereditament should be distinguistseeixempt, not only
because it was used exclusively for the purposesretreational charity,
but also because the hereditament was altogetleepoblic nature and
occupied for the public service.

14
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(E) VR/7/1981 — Lylehill Young Farmers Club
Club premises. Appellant sought to have the heme@nt distinguished as
exempt on the grounds that it was wholly or mairdgd for purposes
declared to be charitable by the Recreational @aarAct 1958 - club used
for the benefit of 95 members — whether the conoéfiocial Welfare was
satisfied — public benefit main issue.

Held: In the opinion of the Tribunal the fac#is were not provided for
public benefit — user therefore not within the 12G8.

Note: Exemption was subsequently granted to Ydtargners Clubs halls
following a revision of the Memorandum and Artict#sAssociation of the
Young Farmers Clubs of Ulster.

(F) VR/29/1981 - Springhill Housing Action Comuex
Community Centre — refusal of COV to distinguikk hereditament as
exempt — appellant contended that the hereditamastused wholly or
mainly for purposes declared to be charitable utiteeRecreational
Charities Act 1958 — centre served a well definedggaphical area —
guestion of public benefit.

Held: The Tribunal looked in detail at the “clageneficiaries” and found
that although the class of beneficiaries was sinaths nevertheless a
section of the public and the hereditament wagledtio exemption.

The Court of Appeal (1983 5 NIJB) affirmed the idean of the Tribunal.
The case turned almost entirely on the principée &htrust or institution to
be charitable must be for the public benefit. Ha judgement Gibson L.J.
referred to an earlier case, Northern Ireland Huy3irust v Commissioner
of Valuation (1970) NI 208. The present case défiefrom the earlier in
that the purpose of the Committee in occupyingstifgect centre was to
benefit all the inhabitants of the Springhill estailhey are all tenants of the
Housing Executive, but that was a situation whigtld change and whether
any resident is or is not a tenant of the Executigs irrelevant in deciding
who may use the centre.

The sole question was whether the residents dbginmghill estate are such
a group of persons that in providing a communitytieefor their use it can
be said to be provided for the public benefit. &seie raised in argument
was whether those inhabitants are so few in numibeccupy so limited an
area so that a trust in their favour cannot berdsghas being for the public
benefit.

15
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Gibson LJ stated;

“I know of no reason in principle which would faxminimum number of
beneficiaries in order that the benefit may be méggd as public and
therefore charitable. Charities are perpetualiarnide course of time there
are shifts in population.” and, “The question i$ how large numerically
must a class of persons be before it can be atagta section of the
public. Itis, what is the distinction betweense wf the hereditament which
is for the public benefit and a use which is favate, personal or non-
public benefit”.

In conclusion Gibson LJ stated;

“l am satisfied that a trust for a section of deenmunity is normally
charitable unless the object or purpose of the pamts to a different
conclusion. In the present case the centre isppedudor a purpose which is
normally charitable, and the class of persons foose benefit it is occupied,
being the residents of a sizeable estate, is nimisggnificant in numbers as
to deprive it of prima facie public character”.

Therefore the Tribunal was correct in law in holglthat the hereditament
was used wholly or mainly for purposes which arelated to be charitable
by the Recreational Charities Act (NI) 1958).

(G) VR/6/1988 - Trustees of the Indian Commuintre?
Community Centre used for the members of the m@iammunity in NI.
Main question was whether or not the Indian Commtyumnas a sufficiently
wide section of the public to satisfy the requiretnaf public benefit.

Held: That the Indian Community was an appreeiagiction of the public
and the public benefit test was satisfied.

10.0 Trading by Charities — The Profit Question
Paragraph 41(4) of the Rates (NI) Order 1977 readsllows:

“Subject to paragraph (5) any use (whether by efdgtting or otherwise)
for profit shall not be treated as a use for theppses mentioned in sub-
paragraph (a), (b) (i) or (ii), (c), (d), (e) oy ¢f paragraph (2), unless it
directly facilities the carrying out of those puses.

Trading per se is not, of itself, a charitablegmse in law and a body which
intended to trade would normally be refused chialétatatus on the basis that it
was not established for charitable purposes oHgwever, it is well-established
that a charity may engage in trading provided tadd is exercised in the course
of the actual carrying out of a primary purposehaf charity. Thus a charity
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established for the advancement of religion maperly sell bibles and other
religious literature and items in furtherance efabjects.

In the case of the Incorporated Council of Law &t&pg for England and
Wales v AG and others (1971) 3 WLR 853 Russell &t jhage 860 said:

“Suppose on the one hand the company publisteeBitie for the profit
of its directors and shareholders: plainly the canmypwould not be
established for charitable purposes. But supposessociation or
company which is non-profit making, whose membemdiectors are
forbidden to benefit from its activities and whadgect is to publish the
Bible; equally plainly it would seem to me that thain object of the
association or company would be charitable — thvaacement or
promotion of religion.

If a profit is actually made then how the proéituised may be relevant. If for
example an organisation whose aims were the aduardeof religion sold
Bibles and other religious goods and used the tsrtdihelp in the maintenance
of Churches or Church Buildings. In these circianses there would be an
arguable case, following the Oxfam decision [OxfaBirmingham City

Council (1975) 2 A11 ER 2] that the body was noharity. However if any
profits earned were ploughed back into the busiteesgtend the range of items
and activities available and/or to improve the i@bf the premises charitable
status would not be affected.

If a body for which charitable status has beereptEd subsequently extends it
trading to include non-primary purpose tradingifethe example given above,
to trade in the sale of non-religious as well dgi@us items) then, although
charitable status would not (normally) be withdraswemption would cease to
be available in respect of the whole of the business long as the “mainly”
provisions apply an apportionment would be requasger Article 41(3).

An interesting case where the “directly facilitefi question was considered
was VR/25/1970 — The Lyric Players Theatre. Irt tase the Tribunal found
that the appellants theatre at 55 Ridgeway StBsdtast was being used for a
wholly charitable purpose — the advancement of atilie. In addition the
licensed bar and coffee bar was held to directijifate the appellants
charitable objects.

11.0 Charity Shops
The decision of the House of Lords in Oxfam v Bingham City Council [1975
2 A1l ER2] held that premises used mainly for #le sf goods given to a
charity in order to raise money for use in the tthigrwork were_notentitled to

exemption. Article 41(5) of the Rates (NI) Ordeasitherefore enacted to give
“charity shops” a measure of relief. This Artigeovides that a hereditament is
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to be treated as used for charitable purposestextent that it is used for the sale of
goods donated to a charity, but only so long asgigrofits are applied for the
purposes of a charity. The new paragraph is npteajudice the generality of Article
41(2) (c) (i), which makes it a basic conditiom fating relief that the hereditament is
used wholly or mainly for charitable purposes.

The hereditament is to be treated as used forteb&ipurposes to the extehat it is
used for the sale of donated goods. The word fg%teas a double significance —

(@) itis used as a test whether the hereditamersed wholly or mainly for
charitable purposes (Article 41(2)(C)(ii) and tHere entitled to any rating
exemption at all;

(b) when the first test is passed, it is used t@steof the degree of relief which the
hereditament enjoys.

It is a condition of relief that the net proceefisale are applied for the purpose of a
charity. It need not be the same charity as tleevamich runs the shop — eg it is
sufficient if Oxfam gives some of its profits tcetinternational Red Cross or
Christian Aid etc.

As regards the method of apportionment the legisianakes no specific provision as
to method and there is no precedent in the Landwiial. Accordingly the
recommended method is to apportion on the bagiseafelative turnovers of
“denoted” and “bought in” goods.

12.0 Political Activities and Campaigning by Charites.
Charities under our law cannot be political bodiasthis does not mean that they
cannot contribute to the political process.

Charities must not have political objects but thera fire line to be drawn between
activities by charities in a political context innguance of their objects, which are
permissible, and those, which encroach too fartimosphere of politics.

The Charity Commission for England and Wales retsmghthat there is little direct
guidance from the courts on where the line shoelddawn. They accordingly
produced advice for charities on this whole queséintitied CC9 — Political
Activities and Campaigning by Charities. Thisvaigable from the Charity
Commission Website www.charity-commission.gov.uk

13.0 Charitable Status and Sport
Recognition by the Inland Revenue
When considering a claim for exemption under Aeti4ll of the 77 Rates Order we
generally acknowledge that if an organisation reenkaccepted by the Inland
Revenue as being a charity that it is a charitythatino further investigation is
needed — except as to the actual use of the premise
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In relation to sports clubs it must be cleamylerstood that two forms of relief are
available from the revenue — only one of whichhar@able relief. The background
here is that:

On 30 November 2001 the Charity Commission anoed that it would recognise as
charitable “the promotion of community participation healthy recreation by the
provision of facilities for the playing of partia sports.

Then on 17 April 2002 the chancellor introdueggiackage of tax relief to support
Sports Clubs as an alternative route for thosesclutable or unwilling to apply for
charitable status.

Sports clubs in NI are then free to choose fwyagither to the Inland Revenue —
Bootle, for charitable status, and the tax treatrtigat accrues to it, or to the Inland
Revenue — Edinburgh for the tax relief specificalimed at sports clubs.

If a sports club provides us with a letter frim Inland Revenue in support of a claim
for exemption it is vital that we establish whetbbaritable status has been accepted
or whether the letter relates to the specific pgekaf tax relief.Distinguishment as
exempt under the provisions of Article 41 of the 7Drder will only apply to those
clubs that have been accepted as charities.

Q. What type of sports club can be charitable?

A. To be regarded as a charity a club must garesed on an amateur basis and
must promote&ommunity participation in healthy recreation by the provision
of facilities for playing particular sports provdi¢hat two criteria are satisfied.

(1) The sport in question is capable of promotieglth and fitness.

(2) The clubs facilities are genuinely avdiato all members of the public
who wish to use them.

Q. What is healthy recreation?

Sports that are capable of providing ‘healtbgreation’ are any sport that, if
practised with reasonable frequency, will tend ekenthe participant healthier,
that is, fitter and less susceptible to diseadwe dharity commission has
identified nine sports that appeaaot to meet this criteria.

* Angling
» Ballooning
» Billiards

* Pool and Snooker

» Crossbow shooting

» Rifle and pistol shooting
* Flying

* Gliding
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* Motor sports
» Parachuting

Q. What is community participation?

Membership of a club needs to be availablgltonembers of the public, who
wish to join, and hence membership fees will necloet affordable for the
majority of the community the club serves and thatest be no test of skill for
admission.

Q. Is coaching permissible?

A. A club might properly provide coaching forrpeipants geared to their
individual level of skill. But any assistance fogtter players could not be at the
expense of other participants and would be perbiessinly if directed solely to
providing an incentive for participation by all.

Q. Can aclub have social members?

All club members have to be playing membersvplunteers or helpers) rather
than ‘social members’.

Q. Canaclubrunabar?

A. Essentially no. If a club provides refresimset can only do so in connection
with games or matches and not at times when no gamatches are being
played.

Q. Can aclub operate exactly as it does now?

A. In many cases, yes. But to become a chtréyclub constitution will have to be
amended so that its stated purpose is specifiaalliyexclusively charitable.

What about those clubs which currently er§&R relief?

Clubs, which do not qualify as charities, camtinue to be considered for relief
under Article 31.

Q. Under what Article is exemption being conssi?
Either 41(2)(c) or (e) would apply. Note thiae test in both is “mainly” not
“wholly”. However given the qualifying criteria i difficult to think of

circumstances where an apportionment would be apjte. In most
circumstances a club would either be wholly chal@ar not at all.

20

Reference:AH001777



Q  What procedure should VLA apply?

A. In all cases where a club is seeking distisigment as exempt an enquiry should
be made about any previous reference to the IrfiR@awtnue. As a general rule
exemption should not be granted unless the IR teepéed that the club is a

charity.

14.0 Article 41 of the Rates [Northern Ireland] Order 1977.

“41(1) Subject to the provisions of this Articlehere the Commissioner or the

District Valuer is satisfied that a hereditamerd isereditament of a description
mentioned in paragraph (2), he shall distinguighhtéreditament or cause it to

be distinguished, in accordance with paragraph (3).

15.0 Article 41(2)(a)

“Any hereditament which is altogether of a publature and is occupied and
used for purposes of the public service.”

It has long been the case in Ireland that exempizganbeen granted to hereditaments
which are altogether of a public nature and areipied and used for purposes of the
public service. Indeed this sub-paragraph esdbntgenacts Section 2 of the
Valuation [Ireland] Act 1854 which provided for tdestinguishment in the valuation
lists of “all hereditaments and tenements, oripog of the same, of a public nature”
and went on to provide for their exemption fromegatso long as they shall continue
to be of a public nature and occupied for the mukdirvice”.

The kinds of property that qualify for exemptionden this heading are:

(@) property in which each member of the pubéis an interest eg a road dedicated
to the public; or

(b) property occupied by a local authority for fhepose of providing a service for
the benefit of members of the public who are intaatiis of the district, where
the service is also in fact available on equal setonother members of the
public eg a municipal park or swimming pool.

Note however that Article 41(b) specifically exd@s from exemption a
hereditament which is occupied for the purposes @iblic utility undertaking
[see Article 2(2) and Schedule 2] and hereditameadsipied by a body
specified in Schedule 13.

The leading cases are:

* The Commissioner of Valuation v Lurgan Borough Couf968 NI 104.
This concerned the Lurgan Swimming pool and wasdeedy the Court of
Appeal; and
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» Belfast City Council v The Commissioner of ValuatiyR/6/1979] which
was a decision of the Lands Tribunal which deathwhe Maysfield Leisure
Centre.

The “Lurgan” case confirmed the principles thatgablic purposes extend beyond
governmental purposes, within which at that timeregtion in England and Scotland
was confined and (b) such purposes mean purposesich all members of the
community are interested, and not purposes fobémefit of individuals, a class or a
locality. In the case the appellants [the Coumtiljceeded because the Court of
Appeal held that members of the public in geneaal &n interest in the hereditament,
and that under the wording of the Baths and Workbs\{Ireland) Act 1846 the
hereditament was established and used for the ibehefl the public, not merely the
inhabitants or ratepayers of the borough of Lurgiaaven Lurgan and surrounding
districts.

In the “Maysfield” case the Council had provideé facility under the powers of the
Recreation and Youth Service (Northern Ireland)e®d®73. This Order directed the
district council to provide a facility under ArteeB(1) only for its area, and only with
approval under Article 9(3) may a district courgibvide a facility for “the whole of
Northern Ireland”, or for an area or areas out#glewn area”.  In the Tribunals
judgement however the scheme of the 1973 Ordetaviagve been the provision of
public facilities on a local basis for the furtheca of sport, physical recreation and
cultural activities through the Province. Accomglyy as per the judgement in the
“Lurgan” case Article 41(2) (a) applied and thetcershould be held to be exempt.

In the Lurgan case there was argument as to whethest charges levied for the use
of the pool should deny exemption. In the evewtas held that limited restrictions
on the use of the hereditament by members of thergepublic may be ignored “if
they are purely regulatory”. The interpretatiorttus phrase has caused some
difficulty because (a) many council’s levy changésch are close to “commercial”
rates and (b) Article 41 (4) denies exemption tp ase [whether by way of letting or
otherwise] for profit. The advice of Counsel wasght. Counsel noted that there
was case law dealing with the expression “usegifofit”. This held that “use for
profit” means “held for the purpose of making ptofi That being so the question
would appear to turn substantially on the policyndention of the occupier rather
than what actually happens in fact.

The intention behind Local Authorities chargingipwlis therefore relevant. Do
they:-

(@) resolve that the service should be subsidigen public funds;
(b) determine that the service should be self foivag or

(c) determine that the service should be provided commercial basis with the
object of generating a profit.
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Only the last of these three situations would lgarded as “use for profit”. The term
“merely regulatory” has now little significance hd intention of the authority is what
is relevant.

In looking at Council property there are two othwatters to consider and the first is
the application of Article 41(a). This says thatgerence to a hereditament includes
reference to a “district part” of a hereditamemtdeed when paragraphs (4) and (9)
are considered paragraph 2 (a) needs to be rdaticags:

“any hereditament, or any hereditament a distyact of which is altogether of a
public nature and is occupied and used for purpokts public service,
provided that it is not used for profit, unlesdirectly facilitates the carrying out
of those purposes”.

Where then we find a situation in which a heredéatns used partly for profit, but
where a distinct part is not used for profit, th&tidct part can be considered to be
exempt with apportionment under sub paragraphf(8yticle 41.

Finally there is the question of commercial letsirigr special events. The point here
being that the use of premises for special evamisslthe availability of the
hereditament for general public use and hencelarét (2) (a) may not apply. Each
case will depend on its facts and the decisiossemtially whether or not such
lettings can be considered to be de-minimis. éNfaysfield case the Tribunal noted
in its decision:

“As regards the commercial lettings for speciargg the occasions when a hall
or part of the hereditament was actually hiredatldommercial rates were only
three in number in 17 months and the interferente public use of the

facilities was for relatively short periods andpairt only of the hereditament.
The Council was however in the market to make gelarbut still limited

number of commercial lettings for longer periodartta day or two or a couple
of nights and for more than a part of the Centvat s fortunate that it was not
more successful in making such lettings which acemsistent with occupation
and use for public service purposes”.

16.0 Article 41(2)(b)

“any hereditament which consists of either or buaftthe following:
(i) a church, chapel or similar building occupied bgl&ggious body and
used for purposes of public religious worship;
(i) achurch hall, chapel hall or similar building op&d by a religious
body and used for purposes connected with that boftyr purposes of
any charity; together, in either case, with buigdirancillary thereto”
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16.1 Churches
Section 63 of the Poor Relief [Ireland] Act 183&vyided for exemption from the
poor rate of any “church, chapel or other buildaxglusively dedicated to religious
worship” — ie there was no condition that it hadbépublic religious workship. But
in the Campbell College Case [1964] the House ofltdeld that the 1838 provision
had been superseded by the Valuation [Ireland]l&6R. This Act contained no
express provision for the exemption of churchesclwiwvere left to be covered,
without express mention, by the exemption of héagaents used for charitable
purposes. As however an elemenpoblic benefit is fundamental to a charity, the
only churches or chapels that could qualify undesé provisions were those used for
public worship.

Subsequent legislation made specific referencédoches but the concept of public
benefit established in the 1852 Act remains. Timeent situation is that although
churches etc are capable of qualifying under suagvaph (c) or (d) of Article 41(2)
special mention is made of them because it is auenéto refer to them in
conjunction with church halls with which they fresily form a single hereditament.

The church, chapel or other building must be oadifpy a religious body — ie a
chapel in a private house is not exempt, even thdlg open to the public.

The main point for consideration is the public eéetn There are a number of
relevant cases.

1. Trustees of the Congregation of Poor Claféke Immaculate Conception v
Commissioner [Court of Appeal] [1971 NI 174]. €élbase mainly concerned a
possible educational charity but the comment wadentlaat because the
congregation was a closed Order seeking to achimheown perfection in
religion they could not contend that their usetha&f hereditament was a
religious charity. This contention was not operthtem because the user of the
convent for religious purposes lacked the pubkrant essential to make that
user charitable.

2. Church of Jesus Christ of Latter Day Saints arileg [VO][1964] — House of
Lords. A Mormon Temple, entry to which was limitedMormons of good
standing in possession of a “recommendation” fraoishop, was not a place of
public religious worship. Per Lord Pearce:

“it is unlikely that the legislation intended Hyetword ‘public’ some more
subjective meaning which would embrace in the ghhagblic religious
worship’ any congregational worship observed beldioors closed to the
public. I find it impossible therefore to hold thihe words ‘places of public
religious worship’ include places which, thoughnfrthe worshippers’ point of
view they were public as opposed to domestic,ry¢hé more ordinary sense
were not public since the public was excluded.”
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Lord Morris said:-

“In my view the conception of public religious vebiip involves the coming
together for corporate worship of a congregatiomeeting or assembly of
people, but I think that it further involves thaetworship is in a place which is
open to all properly disposed persons who wishetpriesent”.

3.  Broxtowe Borough Council v Birch and Others &haffatt [VO] 1982 — Court
of Appeal. Two meeting halls used for religiousrsfop and occupied by the
Exclusive Brethren, a religious sect practisingdbetrine of separation from
evil which doctrine restricted contact between meralf the sect and the
public, were held rateable because they were @geplof public religious
worship, nor any evidence of attendance at themmé&wybers of the public,
except rarely by one or two.

The practice of the Brethren in not advertisingssuing invitations to the
public may not have been calculated to keep théigabt, but it had that effect
and resulted in the meagre attendance of outsiddrs.Court of Appeal held
that the fnvitation” test was the correct test to apply. The fact gnaperly
disposed persons could use the premises was fiiciexutf “A building on
private property must somehow declare itself opethé pubic if activities
which are carried on inside it are to be public #relnature of those activities
must be brought to the notice of the outside wirldey are not to be private
activities”. As it was variously put from the Bdn¢he worship must be made
public; the doors of the place of worship must peronot merely subjectively
in the minds and hearts of the worshipping comnyuniit objectively in some
manifestation of their intention that they shob&lopen. There must be signs to
indicate at least that the place is a place ofjialis worship and the signs must
denote, in some physical form, and invitation togarly disposed persons to
attend worship.

One other aspect of the “public” element whichas considered in these cases is the
need for the invitation to public worship to be iéadale to both sexes. Counsel has
advised that segregation of the sexes in itselfldvoat be a bar to exemption but
clearly a bar on entry to one of the sexes wouldmtbat worship was not “public”.

There was an interesting sequel to the ExclusietiBen case:

The Broxtowe case was raised in Parliament in gnuatgiment debate in January
1983. Jim Lester MP called into question the datef public worship and asked for
a review of the law. He suggested that Englamdishfollow Scotland and drop the
word “public”. For the Government, Giles Shaw, DORder Secretary, said that he
would look at the implications of the case but wasconvinced of any need for a
change. The “public” test had stood the testraktvery well for about 150 years, he
pointed out. He said that it was open for the Esigle Brethren at any time to give
the local valuation officer evidence that steps baen taken to advertise their
meeting halls as open for public worship — as ottegrominations do.
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This offer was taken up and on 26 April 1983 inlydp a question Mr Shaw said that
it was understood that the Brethren now intendestéot notice boards outside their
meeting halls which would make it clear that thikshaere for public religious
worship and would provide a telephone number wHetails of the meetings could
be obtained. An appropriate form of words had begeed in discussions with the
Valuation Office and local VOs had been advised theeting halls displaying such a
notice should be given exemption from rates.

9 Hydepark Road, Malluskls an example of a hall in NI in the rateablewpation of
the Exclusive Brethren. Itis a modern, well comsted building with a seating
capacity for 1,000 people [752.7m

From the details obtained from the Trust deed amah fa Trustee it would appear that
the use of the hall differs little from the usetloé hall in the Broxtowe Case.
Members of the public are not encouraged to pasteiin religious worship; details
of meetings and times of worship are passed by wbndouth only and any
“outsider” wishing to attend is certainly not encaged. The “English Solution” has
however been imported to NI in that a notice owdlte premises states:

Brethren Meeting Room

Place of Public Religious Worship

In Accordance with The Rates (Northern Ireland)&rtR77
Contact Trustees: 843537, 833426

The premises have accordingly been distinguishexaspt.

16.2 Church Halls
To turn them to church halls the legislation hera re-enactment of section 1 of the
Rating and Valuation [Amendment] Act [Northern &etl] 1956. That Act gave
statutory effect to the principle enunciated by @wrt of Appeal in Commissioner of
Valuation v Trustees of Fisherwick Presbyterian i€hy1927] NI 76 that the use of a
church hall for marginal activities (such as thayptg of badminton) does not affect
the charitable status of the hall, if those aagsitare ultimately aimed at facilitating
the basic purpose of the advancement of religiobyegroviding an atmosphere
which is attractive to young people. For the pssof removing doubts as to
permissible uses of exempt church halls, the Aotad activities beyond the purely
charitable so long as they were “connected witle’réfligious body concerned. The
words “connected with” are of course words of wiltipact and cover the activities of
all kinds of subordinate organisations whose ultenaurpose is directed to the well
being of the parishioners, congregation or otheugs for whose benefit the hall is
provided. Itis not necessary that the hall beluseonnection with a specific place
of worship (Mageean v Commissioner of Valuation@88 141 — chaplainces and
leisure facilities for students of the Queens Ursitg of Belfast.)
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17.0 Article 41(2)(c)

“any hereditament other than a hereditament to vbih-paragraph (b) applies,

which

(i) is occupied by a charity; and

(i) is used wholly or mainly for charitable purposesi¢iher of that charity or of
that and other charities).

We have already discussed what are and are natatilarpurposes. But “charity” in
this Article is further defined at Article 41(a) aseaning “a body established for
charitable purposes only”. The effect of thesedsas to deny exemption to
hereditaments used for the charitable activitiemdividuals — who are not “a body”.
This point was confirmed in Cecil Walker v Commagser of Valuation
[VR/47/1985].

The advantage of bringing the activities of purghgaritable bodies under this separate
sub-paragraph is that, by reason of the fact tretlefinition of charity is the same as
that in the Income & Corporate Taxes Act the redommof a body for tax purposes
and rating purposes will go hand in hand.

As a charity is defined as a body established haritable purposes only, and as it has
been held that the only use that is relevant feerd@ning any claim for exemption
from rates is the use of the occupier, it woulchsee first sight that a hereditament
occupied by a charity cannot be used otherwise wianily for charitable purposes.
However, paragraph (4) [41 (4)] breaches this [gpledor the purposes of this
Article by providing in effect than any use for fitounless directly facilitating the
carrying out of the purposes of the charity, istodbe treated as a use for charitable
purposes. Thus if the effect of say a letting widod merely to augment the charity’s
funds, the use by way of that letting would betedaas a non-charitable use.
Whether this denies exemption or leads to an ajgponent using the “mainly”
previsions depends on the facts of each individasé.

It should be remembered that the test in this papdgas a double one ie occupation
and use. Occupation by a charity is not suffigiém use must be in connection with
the charitable objects. In the case of The Iristri/v the Commissioner of
Valuation [VR/14/1990] a body recognised by thehd Revenue as a charity
occupied property at Market Street, Dungannon. nipteon was denied because the
use of the property was found by the Tribunal ndi¢ wholly or mainly for the
charitable objects of the society.

18.0 Article 41 (2)(d)

“any hereditament, other than a hereditament tekvbub-paragraph (b) applies,
which is occupied by a body —

(1) which is not established or conducted for profitgl a
(i) whose main objects are charitable or are concemtbdscience, literature or
the fine arts.”
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The background to this paragraph is found in thiiafaon [Ireland] Act 1852.
Section 16 of that Act together with Section 2h# Valuation [Ireland] Act 1854
provided for the exemption of hereditaments useduskely for the purposes of
science, literature and the fine arts as spedcifigbe Scientific Societies Act 1843.
Under that Act scientific, etc, societies suppotigdsoluntary contributions and
making no distribution of profit between their meenb qualified for exemption from
rates on obtaining a certificate from the Registfafriendly Societies. The 1843 Act
was however repealed and this paragraph placestieon the Commissioner or
district valuer to establish the character of aygpit societies. Note that unlike the
previous legislation it is not now necessary feoaiety to be established exclusively
for the purpose of science, literature or the anid. It is now sufficient if these are
its main objects.

In Lisburn Camera Club v the Commissioner of VatafVR/105/1978] the

Tribunal found that (a) the occupier was a bodyestablished or conducted for profit
and (b) that the clubs main objects were concewittdthe fine arts. It was therefore
entitled to be distinguished as exempt under Agttd (2)(d)(ii).

19.0 Article 41 (2)(e)

“any hereditament which is used wholly or mainly parposes which are declared to
be charitable by the Recreational Charities ActrfNern Ireland] 1958.

The terms of the 1958 Act are as follows:

(1) Subject to the provisions of this Act,liedl be and be deemed always to have
been charitable to provide, or assist in the prowisf, facilities for recreation
or other leisure time occupation, if the facilitea® provided in the interests of
social welfare. Provided that nothing in this getshall be taken to derogate
from the principle that a trust or institution te bharitable must be for the
public benefit.

(2) The requirement of sub section (1) that tleditees are provided in the interests
of social welfare shall not be treated as satidfiel@ss:

a. the facilities are provided with the object of imping the conditions of
life for the persons for whom the facilities arenmarily intended; and

b. either -

I those persons have need of such facil#seaforesaid by reason of
their youth, age, infirmity or disablement, poveotysocial and
economic circumstances; or

ii. the facilities are to be available to the niers or female members

of the public at large.
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19.1 DETAILS OF THE 1958 ACT

a.

Social Welfare

Certain phrases in the 1958 Act require furthersaderation and the first of
these is the phrase “social welfare”. In the Cofidppeal in Berry v St
Marylebone Corporation Romer LJ said that (i) Prira@ie the expression
“social welfare” means the well being (whetherhie physical, mental or
material sense) of individuals as members of spaed (ii) the provision of
benefits which tend directly to improve the healttcondition of life of
individuals comes prima facie within the expressigocial welfare”.

Available to the Public

The questions of “availability to the public” wesnsidered by the Lands
Tribunal in VR/8/1972 — Down District Council v Conissioner. In their
decision the Tribunal said:

“Are the facilities available to the male and féenaembers of the public at
large?

Mr Markey rightly calls attention to the fact thmembership rules for
individual clubs may contain qualifications andtresions which may speak
strongly of private benefit for a limited selecfegv and which could put the
advantages of using the hall facilities beyondréeeh of the general body of
people wishing to share the club activity theree reiminds the Tribunal that
there is a need to prove the absence of suchatéstis upon membership and
points particularly to the fact that 1/20f the total area of the hereditament is
given over to use by the Billiards Club numberifgdf’ of all club members,
and that in consequence no individual or individuaishing to play billiards
could do so except after joining the Billiards Clute illustrated his argument
by the statement that even Joe Davis or Fred ikl not demonstrate their
skills on the Club tables as of right.

It is helpful that the Tribunal should be reminaddhe need for cogent proof of
general availability and the distinction to be madéveen benefit for the public
at large and private advantage, but the evidenseswfficient to satisfy the
Tribunal that the allocation of use between thdiagpt clubs and groups are
more to regulate than to restrict general use@tall,and all of the clubs and
groups were open to all persons interested in thenespective activities
without qualifications which would materially restrict membership, and

thus result in the facilities not being generalitable. The layout of the
billiard room with its 2 tables and spectator besgcbbviously makes it rather
unsuitable for any other activity, and the numiddsithard players in any
community must generally be a relatively small pmdjon of those interested in
outdoor ball games, but it seems to the Triburet without some such
allocation of the use of a particular room andeabt is not easy to see how
people wishing to play billiards could share theddé of the community hall.
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The conclusion of the Tribunal is that the eviden@s sufficient to show that
use of the Hall was, having regard to the naturésdfcilities, “available” to
both sexes through the medium of a club or groumbseship~vhich was open
without material restriction to all wishing to take part in the particular
activities of the club or group and that the facilities can properly be regarded
as being available to the public at large thoughrtaregard to their nature and
the geographical situation of the village, it wWlas tocal community which
obtained virtually all the benefit, and indeed thellities were primarily
intended for them.”

c. Public Benefit

The last phrase which needs to be considereduislitPBenefit”. The Tribunal
in the Down District Council Case said in relatiorpublic benefit:

“The proviso expressed the established princiglielvdistinguishes between
public and private benevolence and requires tleabéneficiaries of the relevant
trust or institution however few in number shoudgnesent the public and that
the benefit should be direct and not incidental.”

20.0 Article 41(2)(f)

Article 41(2)(f) was repealed by Article 12 bktRates (Capital Values etc) (NI)
Order 2006 but with saving provisions.

“12 — (1) Article 41(2)(f) of the principal Ordéexemption for certain hereditaments
used to an extent of not less than ten per cerdeiidain charitable purposes) shall
cease to have effect.

(2) Any hereditament which, immediately beftire commencement of paragraph
(1), was distinguished in the valuation list asregefrom rates to any extent by virtue
of Article 41(2)(f) of the principal Order shall mnue to be distinguished as exempt
to that extent while it remains in the same ocdopaand Article 41A(1) of the
principal Order does not apply to it.

(3) Where the Commissioner or the district ealis satisfied that a hereditament
should have been distinguished in the valuatidraBsexempt from rates to any extent
by virtue of Article 41(2)(f) of the principal Ord@anmediately before the
commencement of paragraph (1), he shall distingihisthereditament, or cause it to
be distinguished, in the valuation list as exemptf rates to the extent that it should
have been so distinguished immediately before dinencencement of paragraph (1)
while it remains in the same occupation and Art#tdé\(1) of the principal Order

does not apply to it.

(4) Where the Commissioner or the district ealis satisfied that a hereditament
(“the replacement hereditament”) is used by a laslg replacement for a
hereditament which —
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(a) is no longer occupied by that body; and

(b) is or was distinguished to any extent as gtdrom rates, he shall distinguish, or
cause to be distinguished, the replacement harediit in the valuation list as
exempt from rates to that extent while the replaa@rhereditament remains in
the same occupation and Article 41A(1) of the gpatOrder does not apply to it.

(5) In paragraph (4)(b) “is or was distinguidheneans —
(a) is or should be distinguished in thigon list under paragraph (3); or
(b) was immediately before the commencement aigraph (1) distinguished in
the valuation list by virtue of Article 41(2)(f) die principal Order.

(6) Article 41(9) of the principal Order shall@yp to any reference in this Article to a
body or to a hereditament of a description mentianehis Article as it applies to

any reference to a body in that Article or to agad@ament of a description mentioned
in paragraph (2)(a) to (e) of that Article.

(7) In the principal Order -

(&) in Article 31(2)(c) —
() “or (f)” shall cease to hawHect;
(i) at the end add “or by virtakArticle 12(2), (3) or (4) of the rates

(Capital Values, etc) (Northern Irelader 2006”,

(b) in Article 41
(i) in paragraph (3)(a), for “(ey (f)” there shall be substituted “or (e)”;
(i) in paragraph (4), for “(e), @) there shall be substituted “or (e)”;

(i) in paragraph (9), for “to (f)” therghall be substituted “to (e)”.

(8) In Schedule 7 to the principal Order —
(@) in paragraph 3(a), for “(e) or (f)” thesleall be substituted “or(e)”;
(b) paragraph 3 shall be renumberestiasparagraph (1) of that paragraph
and after it there shall be insérthe following sub-paragraphs —

“(2) Where —

(@) any hereditament was, immediately befoeerétevant date,
distinguished in theuation list as exempt from rates to any extent by
virtue of Article 41(2)(f); and
(b) it continues to be distinguishedhe valuation list by virtue of Article
12(2) of the 2006 Order.

its rateable value shall continue to be the sproportion of its net annual value
as it was immediately before the relevant date.

(3) Where a hereditament is distinguished ealuation list as exempt from
rates by virtue of Article 12(3) of the 2006 Ordi¢s,rateable value shall be the

same proportion of its net annual value as it winade been immediately before
the relevant date if it had been distinguished uidatcle 41(2)(f).
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(4) Where a hereditament is distinguished envaluation list by virtue of
paragraph (4) of Article 12 of the 2006 Order régeable value shall be the same
proportion of its net annual value as the rateahlee of the original hereditament
was of its net annual value immediately beforeedsed to be occupied as
mentioned in sub-paragraph (a) of that paragraph.

(5) In this paragraph —

“2006 Order” means the Rates (Capital Valuay, @torthern Ireland) Order
2005;

“original hereditament” means the hereditamemhich sub-paragraph (a) and
(b) of Article 12(4) of the 2006 Order apply;

“relevant date” means the date on which Artic?1) of the 2006 Order (which
repealed Article 41(2)(f) came into operation.

21.0 Article 41 (3)
“The hereditament shall be distinguished —

(@) inthe capital value list, if it is used forrdestic purposes which are also
exempting purposes, as exempt from rates undelish&d one half of the
extent to which it is so used,;

(b) inthe NAV list, as exempt from rates undert iis to the whole of the extent
that it is used for exempting purposes which atedomestic purposes.

(3A) Where the hereditament is used otherwise wiaolly for domestic purposes

which are exempting purposes, the capital valub@hereditament shall be
apportioned by the Commissioner or the districtgabetween —

(a) the use of the hereditament for domestic gaep which are exempting
purposes; and

(b) the use of the hereditament for other purpdse far as relevant to its
capital value); and the apportionment shaklh@wvn in the capital value
list.

(3B) Where the hereditament is used otherwise Wiaily for exempting purposes
which are not domestic purposes, the net annuaéwa the hereditament shall be
apportioned by the Commissioner or the districtgabetween —

(a) the use of the hereditament for exempting @egp which are not domestic
purposes; and

(b) the use of the hereditament for other purp¢sedar as relevant to its net
annual value);

and the apportionment shall be shown in the NAV lis
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(3C) In paragraph (3) to (3B) and (4), “exemptinggmses” means purposes
mentioned in sub paragraph (a), (b)(i) or (ii), (c)) or (e) of paragraph (2).

This article deals with apportionments. In relatio domestic property the provision,
and the complimentary provision found in Article(8), which deals specifically with
clergymen’s houses, provides for 50% charitabliefel

The legal theory underlying the exemption of suchdes is that once it is established
that the charity is the occupier of the house oihlg use of the house which is
relevant for determining the right to exemptiomhis use made of it by the charity.
The Atrticle looks behind this theory to the actizals, which are that the residence in
the house of the incumbent carried a double benefit) to the charity, whose
objects can be more efficaciously pursued, ando(#)e incumbent himself, who
obtains a home. While it is recognised that therith deserves a measure of relief, it
Is also felt that there is no good ground for alluythe benefit to the incumbent to go
completely free from rates which all other peogedrto pay on their homes.

Sub-paragraph (a) therefore provides that onediahy part of a hereditament
which qualifies for distinguishment under paragréph but which is used for
domestic purposes, shall be exempt from rates.m&uic purposes” is defined
[paragraph 9] as purposes of providing living acowdation for persons who are
members or employees of a body by which the henewint is occupied.
“Employee” means a person employed under a cortfaservice and includes eg a
caretaker.

Whether or not to apportion domestic property ushegprovisions of this paragraph
was considered by the Court of Appeal in the cdséugh Kirker v The
Commissioner of Valuation (1983 NI JB 12 CA).

In this case the Commissioner of Valuation hadappealed against the
determination by the Lands Tribunal that the heaesdent fell to be distinguished as
exempt in the valuation list. The appeal was kaito challenging the further
decision that there should be no apportionment®hiet annual value of the
hereditament under article 41 (3) of the 1977 Réxeker.

The acceptance of the exempt status of the houaatrtieat for the purpose of this
appeal the parties acknowledged that it was imdtesable occupation of the trustees
of the graveyard and used by them wholly or maiohcharitable purposes and was
also occupied by a body not established or conduoteprofit and the main objects
of which were charitable.

The issue was whether the house was to any extedtfor domestic purposes. The
term ‘domestic purposes’ is defined by article @1L&s, “the purposes of providing
living accommodation for one or more than one pembo is a member or employee
of a body by or on behalf of which the hereditamesmccupied”. The word
‘employee’ in the article is also defined as megnaperson employed under a
contract of service’. Therefore the occupier & louse was the ‘body’ constituted
by the trustees. It was used by the trusteesholiting accommodation of the
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graveyard caretaker, Mr Anderson, so if he is apleyee within the meaning of the
article, there should be an apportionment of theanaual value; but if he is not an
employee the premises remain totally exempt. Avogmpnment only takes place
where the occupant of a house for domestic purpgsesit under a contract of
service. Gibson LJ noted that the Courts had fayredt difficulty in formulating a
test which would determine into which class a patéir contract would fall. It used
to be considered that the degree of control ovep#rson carrying out the work
provided the answer. However, recent judicial atith seemed to tend increasingly
to reduce the importance of control as a deterrgifactor.

Gibson LJ said:

“To my mind the one outstanding fact which pensathee entire contract and is
determinative of its nature is that the provisidmurial facilities for those
entitled and the general maintenance of the gradey@nstituted the entire
scope of function of the trustees and alone gie& fhurposes the character of
charity. All those functions were performed onittehalf by Mr Anderson.

He was their instrument to carry out all their pages and to do nothing else. In
that frame he was, in my view, plainly their setvaperating under a contract of
service. Accordingly it follows that | consideetprovisions as to the
apportionment of the net annual value must be agpli

Sub-paragraph (b) deals with apportionment whezérthainly” provisions in
paragraph (2) apply. For example 41 (2) (c) (if}s-used wholly or mainly for
charitable purposes”. A hereditament can be censdlto be exempt if it is not used
exclusively for charitable purposes but the norrithiale use is rateable.

The sub-paragraph provides for full exemption ef tlereditament to the extent that it
is used for purposes mentioned in paragraph (2)atleanot domestic purposes.
Where the hereditament is used wholly for qualifyttomestic purposes, it will be
distinguished as 50% exempt. Where it is used lytot qualifying non-domestic
purposes it will be distinguished as 100% exentptany other case, its net annual
value is to be apportioned, as appropriate, bets@&h exempting purposes, 100%
exempting purposes and non-exempting purposesharapportionment is to be
shown in the valuation list.

No guide as to the appropriate method of apportenmtris given and each case has
therefore to be considered on its merits. In #eemf a shop, for example the

appropriate method might be to look at the turn@feaxempt sales against the
turnover of non-exempt sales.

22.0 Article 41 (4)

“Subject to paragraph (5), any use (whether by @fdgtting or otherwise) for profit
shall not be treated as a use for exempting pusgpaseess it directly facilitates the
carrying out of those purposes”.
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23.0

This paragraph provides that a use for profit istade treated as a qualifying use
unless it directly facilitates the carrying outtbé qualifying purposes. The use
referred to is the use to which the occupying bpudlg the hereditament (eg by hiring
it out) and not the use to which the hereditamepuit by the hirer. The test that a
subsidiary use must be such as directly to fatglitae qualifying purpose was
enunciated by Lord Reid in Glasgow Coperation wdtdn (1965 Ac 609). A letting
which had merely the effect of augmenting the oggpbody’s funds would not
meet this test. But there may be cases where éiengnof charges is not aimed at
making a profit. District Councils for example neagharges for the use of leisure
centres but the policy of the Council in most ins&s is not to make a profit therefore
paragraph 5 would not apply. Also there may besaghere the provision of
refreshments at a charge provides an atmospherkial the proceedings of, say, a
cultural society can be more fruitfully conductethus the sale of drinks and
refreshment in the Grand Opera House or LinenHaiaire does not preclude
exemption.

Article 41(5)

Notwithstanding anything in paragraph (4) and withprejudice to the generality of
paragraph (2)(c)(ii), a hereditament shall be @eas used for charitable purposes —

(a) to the extent that it is used for the salgafds donated to a charity, and

(b) ifitis mainly used for the sale of goods dted to a charity, to the extent that it is
used for the sale of other goods if they are aéscdption specified in an order
made by the Department, so long as the proceetthe alale of the goods
mentioned in sub-paragraph (a) (after any deductiaxpenses) are applied for
the purposes of a charity.

(5A) The Department shall not make an order updeagraph (5)(b) unless a draft of
the order has been laid before, and approved lojutegsn of, the Assembly.

(6) This Article does not apply to -
(a) a hereditament which is occupied ferplrposes of a public utility
undertaking; or
(b) a hereditament which -
(i) is occupied by a body specifiedchedule 13; or
(ii) if hereditaments of any destiop are included in that Schedule, is a
hereditament of that descoipti

This paragraph deals with Charity Shops

The decision of the House of Lords in Oxfam v Bmgham City Council [1975 2
All ER2] held that premises used mainly for the sélgoods given to a charity in
order to raise money for use in the charity’s wadee_notentitled to exemption.
Article 41(5) of the Rates (NI) Order was thereferacted to give “charity shops” a
measure of relief. This Article provides that adwitament is to be treated as used for
charitable purposes to the extent that it is usethie sale of goods donated to a
charity, but only so long as the net profits arpligol for the purposes of a charity.
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The new paragraph is not to prejudice the gengrafifrticle 41(2) (c) (ii), which
makes it a basic condition for rating relief that tiereditament is used wholly or
mainly for charitable purposes.

The hereditament is to be treated as used fortab&ipurposes to the extehat it is
used for the sale of donated goods. The word fekteas a double significance —

(a) itis used as a test whether the hereditammersed wholly or mainly for
charitable purposes (Article 41(2)(C)(ii) and tHere entitled to any rating
exemption at all;

(b) when the first test is passed, it is used t@staof the degree of relief which the
hereditament enjoys.

It is a condition of relief that the net proceedlsale are applied for the purpose of a
charity. It need not be the same charity as tleevamch runs the shop —eg itis
sufficient if Oxfam gives some of its profits tcetinternational Red Cross or
Christian Aid etc.

As regards the method of apportionment the legsianakes no specific provision as
to method and there is no precedent in the Lanibwiial. Accordingly the

recommended method is to apportion on the badiseafelative turnovers of
“donated” and “bought in” goods.

Sub-paragraph 5(b) is new. It allows the Departitespecify by Order that the sale
of certain goods shall be considered to be chaeited fair trade goods.

24.0 Article 41 (6)
This Article does not apply to —

(@) a hereditament which as occupied for thpgses of a public utility
undertaking; or

(b) a hereditament which -

0] is occupied by a body specified in Schedule 13; or
(i) if hereditaments of any description are includethat Schedule, is a
hereditament of the description.

A “Public Utility Undertaking” is defined in Artid 2(2) as:

“(a) any undertaking primarily carried on for thepply of gas, water, electricity or
hydraulic power for public purposes, or to memtdrthe public, or for the
treatment of sewage, or to any one or more undagalcarried on under any
statutory provision (including such a provision taoned in or made under a
local or personal Act or an Act confirming a proersal power); or
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25.0

26.0

(b) any other undertaking (including the undertaking afock authority or a railway
company) conducted for purposes of public utility.

Certain hereditaments, which may otherwise have baétled to exemption, are
excluded therefrom by virtue of the fact that tlaeg included in Schedule 13. The
reason for this is that the bodies concerned aemtied out of Government funds. If
the bodies were organs of government, they wowd gtes in the normal way. The
provision ensures that, despite the technicaliy they are not departments of the
Crown, the Exchequer is not relieved from liability their due portion of rates. The
aim of the provision is to keep up the rate revepfugistrict councils to its highest
potential, with a view to reducing to the minimuine theed for support grants from
central funds.

Article 41 (7)

The Department may, by order made subject to adffiine resolution amend
Schedule 13 by —

(@) including hereditaments of any description;
(b) adding or omitting any body or any descriptadrhereditaments;
(c) altering the description of any body or heradhiént.
This paragraph allows the Department, by order nsatdect to affirmative
resolution, to add to the bodies listed in Sched@ler to omit bodies from the
provisions of the schedule. The paragraph alsblesaa@ consequential change to be
made in the Schedule if there is a change of ndraayoof the bodies mentioned in it.
Article 41 (8)
“A hereditament or a distinct part of a hereditaimen
(@) inwhich -
(i) the persons from time to time holdamgy full-time office as clergyman or
minister of any religious denomination, or
(i) any particular person holding such dice,
have or has a residence from which to paerfibre duties of the office; or
(b) in which, in right of an interest which bel@p, or to trustees for, a religious
body, accommodation is being held available to ®guch a residence for such
a person as is mentioned in sub-paragraph (a);
shall be treated for the purposes of this Artideeacupied by a charity and used

wholly for charitable purposes which are also damgsirposes, whether or not it
would be so treated apart from this provision.”
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Paragraph (8) of Article 41, which deals with chargn’s residences, is a particular
application of a general rule affecting charitgimeperty. That rule, as established in
the English case d?eed v Cattermole[1937] 1 A11 E.R. 541 and confirmed by the
House of Lords irGlasgow Corporation v Johnstong1965] A.C. 609 and
Commissioner of Valuation v Fermanagh Protestant Bard of Education [1970]

N.l. 89, is that where a charity provides a restaefor a person whose activities
advance the charity’s purposes (in the cases mmettithey were, respectively, a
clergyman, a church caretaker and school teachdrflg that person is required by
the terms linking him with the charity to residetie house, and (2) his residing there
is of material assistance to the charity in cagyout its objects, the charity is the
legal occupier of the house and is entitled to eaxtamption in respect of it. The right
to exemption flows from the rule of law that, onces established that the charity is
the occupier of the house, the only use of the édhist is relevant for determining the
right to exemption is the use made of it by theritia The Article looks behind this
theory to the actual facts, which are that thedezste in the house of the incumbent
carried a double benefit — (1) to the charity, whobjects can be the more
efficaciously pursued, and (2) to the incumbentdai) who obtains a home. While

it is recognised that the charity deserves a measuelief, it is also felt that there is
no good ground for allowing the benefit to the imiaent to go completely free from a
levy which all other people pay on their homes.e Aticle assumes that, as a
practical matter, there is an equal degree of litetoethe charity and the incumbent,
and, accordingly, it directs that the degree ohgxon of the house should be
limited to 50%.

Note that the legislation does not apply to alfgyenen as such, but only to those
who are members of a class of persons for whonmuaehis provided as “a residence
from which to perform the duties of the office” hds, where the duties in question
are intended to be performed not from the residentérom an office building which
is specially provided for the purpose, the paragrapl not apply.

Note that the 2006 Capital Values Order altereddhg held view that the dwelling
must be held by the charity before exemption ismm®red. The legislation extended
exemption to houses where the interest is heladtyrby the occupier, not by the
charity, as long as it is used to perform the dubiethe office.

27.0 Article 41(9)
“any reference to a body includes a reference tegues administering a trust; and any
reference to a hereditament which is occupied bgdy includes a reference to a
hereditament which is occupied for the purposes loddy by trustees for the body or

by a person charged with the administration ofhtberwise acting on behalf of the
body;

“charity” means a body established for charitahleppses only;
“domestic purposes” means the purposes of proyilifMng accommodation for one
or more than one person who is a member of emplofyadody by or on behalf of

which the hereditament is occupied;
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“employee” means a person employed under a corufasrvice;

and in paragraph (2)(a) to (e) any reference teraditament of a description there
mentioned includes a reference to a hereditamdigtiact part of which is of that
description.”

Paragraph (9) contains definitions for the purposes of the AgticReferences to a
body include references to persons administerimgst. This will enable exemption
to be obtained in respect of hereditaments occupydadustees of a charitable trust
under a will or settlement.

References to a hereditament as occupied by aiboliygle references to its
occupation by trustees or by some other persoth@&uperior of a religious
community) on behalf of a body. This will enableaatable and other bodies to
enjoy the benefit of the Article notwithstandinglteicalities as to precisely who in
law is the occupier of the hereditament in question

“Charity” means a body established for charitable purpasigs dhis has partly
been discussed in connection with paragraph (2Jfoye. “Charitable purposes” fall
into five classes. The first four of these clagséisw the classificiation of
“charitable trusts” inncome Tax Special Commissioners v Pemsgl891] AC 531,
the fifth was added by section 1 of the RecreatiQtarities Act (Northern Ireland)
1958 (which is set out in the Appendix to this Not&he classes of charitable
purposes are —

(1) the relief of poverty;
(2) the advancement of education;
(3) the advancement of religion;

(4) other purposes beneficial to the community inithe intendment of the Statute
43 Eliz.c.4;

(5) the provision of facilities for recreation dher leisure-time occupation, in the
interests of social welfare.

Because the Poor Relief (Ireland) Act 1838 speadliffeexempted churches from poor
rate, it was long assumed that the third class ioreed above had no relevance in
Irish rating law on the principleclusio unius, exclusio alterius.However, in the
Campbell College case the House of Lords heldtheaAct of 1838 had been
superseded by the Valuation (Ireland) Act 1852 sufusequent legislation, and it
follows that there is no impediment to the rulearemated inPemsel’scase having

full play. (In consequence of this, sub-paragrajehsend (d) of paragraph (2) refer to
“a hereditament other than a hereditament to whitirparagraph (b) applies”.)
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“domestic purposes”, in relation to the new prawmmsin paragraph (3)(a), is defined
so as to make the 50% exemption apply to premised as living accommodation for
members or employees of the body by which a heredint is (or is deemed to be)
occupied.

“employee” is formally defined as a person employader a contract of service.
The paragraph also makes it clear that where mdigiart, but not the whole, of a
hereditament is used (or in some cases wholly anlgnased) for qualifying
purposes, the hereditament may yet qualify forgrek of exemption by reference to
the use of that part.

28.0 Article 41A

Distinguishment in NAV list of hereditaments ocapied by certain bodies and
used or made or made available for use for charitdb purposes.

(1) There shall be distinguished in the NAV aishexempt from rates any
hereditament to which paragraph (2) applies wisabccupied by a body which
is not established or conducted for profit if thoelfp is —

(@) listed in Schedule 13A; or
(b) a member of, or affiliated to, a body l&sia Schedule 13A.
(2) This paragraph applies to a hereditament —
(@) which the Commissioner or the districtuealis satisfied is to a substantial
extent used or made availableus® for purposes which are declared by
the Recreational Charities Act (Northern Irelané%8 (c. 16) to be
charitable or are otherwise charitable —
() where the use is by the occupying body, subjech&wges, if any,
not more than necessary to defrayoreasle expenses actually

incurred by the body by reason that use; or

(i) where the use is not by that body, foloagideration, if any, not
more than necessary to defray such expenses; and

(b) which is not a hereditament -

(i) to which Article 31 (reduction of rates oertain hereditaments used
for recreation) or Article 41(2)(e) (exemption fecreational
charities) applies; or

(i) on which a person may under a licence (othan an occasional

licence) or a protection order sell intoxicatinguior by retail; or
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(i) in respect of which a club is registeredden the Registration of
Clubs (Northern Ireland) Order 1996 (NI 23).

(3) Schedule 13A (listed bodies for purposes o #uiicle) shall have effect.

(4) The Department may by order made subject imadtive resolution amend
Schedule 13A by -

(a) adding any body which is not establishedamdicted for profit;
(b) omitting, or altering the description of, anydy.

(5) Article 41(9) shall apply to any reference himstArticle or Schedule 13A to a
body or to a hereditament of a description mentiangyaragraph (2) as it
applies to any reference to a body in that Artariéo a hereditament of a
description mentioned in paragraph (2)(a) to (ehat Article.

(6) Expressions used in paragraph (2)(b)(ii) anthénLicensing (Northern Ireland)
Order 1996(d) have the same meaning in paragragdh) (@ as in that Order.

This Article deals with exemption for Community ksal

The position prior to the 2006 Capital Values Ondas that Community Halls could
be consideration for exemption under the termsratie 41 (2) (a) (e) or (f) of the
Rates (Northern Ireland) Order 1977 (the 77 Order).

Article 41 (2) (a) normally is considered where Hadl is owned and occupied by a
body such as a district council.

Article 41 (2) (e) applied where the hereditamentholly or mainly used for
purposes that are declared to be charitable bRé&weeational Charities Act (Northern
Ireland) 1958 (the 58 Act).

Article 42 (2) (f) applied to hereditaments whefle(2) (e) does not apply. The
background to this Article is that it derived frahe wish of the Lawrence Committee
to give some measure of rating exemption to engaunall owners, whose halls were
of limited use and dedicated to some particulappse, to make them available for
public benefit, as places of common recreationrtgparticularly in deprived areas.
Accordingly this Article provides a measure of ex#ion based on the actual user of
the hereditament. Uses by the owners normallyal@ualify for relief but any other
use for purposes that would be held to be chadtabter the 58 Act attracts a
measure of exemption. The greater the use by bdlig qualify under the 58 Act the
greater the amount or exemption.

This new Article opens up the possibility of fudeanption for many of the halls that

currently qualify for partial exemption under Atgcdl (2) (f). However, halls that

have a full liquor licence are excluded on the $#sat they have the capacity to

generate income from the bar to assist with pasaites (temporary licences would be

permissible). One of the main policy objectivesuw@simplify the current system of
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“actual use” and accordingly this was replaced g where the listed body will
instead be required to demonstrate that the premaise“available for use” by other
organisations for charitable/public benefit purmose

Article 11 of the 2006 Order inserted a new Artiel@rticle 41A into the 77 Order.
This provides that subject to certain provisioeeeditament can be distinguished as
wholly exempt if it is occupied by one of the falllng bodies or occupied by a body
that is a member of or affiliated to one of thégisbodies.

The bodies are:
The Ancient Order of Hibernians
Apprentice Boys of Derry
Grand Lodge of Freemasons of Ireland
Grand Orange Lodge of Ireland
Independent Loyal Orange Institution
Order of the Knights of St Columbanus
Royal Antediluvian Order of Buffaloes
Royal Black Institution

The Department may amend the list by affirmativdedr

To qualify for exemption a hereditament occupiedhyg of the above mentioned
bodies must satisfy the Commissioner or distritteathat:

. It will be used or made available for use to a tarisal extent for purposes
that are declared by the 58 Act to be charitabl®oother charitable purposes
not covered by the Act.

. Charges levied will be no more that necessary tageeasonable expenses.
Excluded from exemption are hereditaments:

. To which Articles 31 (S&R) and 41(2) (e) (Used niaifor recreational
charity purposes) apply;

. On which a person holds a full licence to sell xi¢tating liquor (temporary
licences are allowed); or

. In respect of which a club is registered undemRkgistration of Clubs
(Northern Ireland) Order 1996.

Article 16 and Schedule 4 deal with repeals. Tlaeealso referred to in more detail
in Article 12. Relevant to current consideratiomthe repeal of Article 41(2) (f) and
41 (2) (10). This means that currently legislatiwhich provides for partial
exemption is no longer available but subject tosiénéng provisions note below.

Article 41 (9) of the 77 Order applies to the abasgat applies to Article 41 (2). In
particular this means that a reference to a hem@aiht includes a reference to a
distinct part of that hereditament.
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Savings

The 2006 Order includes various saving provisiasch apply to hereditaments that
do not qualify for full exemption under the 2006 Orddihese are set out in Article
12 and are explained below:

. Article 41 (2) (f) as noted above is repealed. ldoer any hereditament that
does not satisfy the new full exemption but isadiyedistinguished on
31 March 2006 as partially exempt will be abledtam that percentage of
partial exemption from 1 April 2006 for as longitas occupied by the same
body.

. Where a hereditament should have been, but wadistotguished in the List
as partially exempt before the 2006 Order cameeiffert the hereditament
can be so distinguished from 1 April 2006 (ie tladedhe Order comes into
operation) using the provisions of Article 41 (B) (This means in respect of
actual use made of the hereditament in the periodeging 31 March 2006.
Such a hereditament will continue to be distingedshn this basis for as long
as it is occupied by the same body.

. This Article also allows any hereditament thatigidguished as patrtially
exempt from 1 April 2006 (or should have been stinjuished from this
date), and is then subsequently replaced, to baglisshed to the same extent
as the original hereditament.

Points to Note

Substantial

The term “substantial” is not defined. Legal advabtained by RPD is that
“substantial” should be given its legal meaningaksubstance” interpreted as “more
than de-minimis”.

The standard of proof that the Commissioner or digtict value will require?

RPD have had extensive discussions with the Or@mder (the Order) and others
and have produced a form, which they have showhea®rder — the intention being

that filling in the form will comply with this testCopies of the forms are available in
district offices.

Exemption

Exemption can be considered under the terms a8 Act ie under the terms of
Article 41 (2)(e) but also under the terms of a raticle — 41A(2)(a) inserted by
Article 11(2).
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Recreational Charity Act Provisions
The terms of the 1958 Act are as follows:

(1) Subject to the provisions of this Act, it shiadl and be deemed always to have
been charitable to provide, or to assist in thevigron of, facilities for the
recreation or other leisure time occupation, iffluglities are provided in the
interests of social welfare. Provided that nothimthis section shall be taken to
derogate from the principle that a trust or insimio to be charitable must be for
the public benefit.

(2) The requirement of sub-section (1) that thdifees are provided in the interests
of social welfare shall not be treated as satidfiel@ss:

a. The facilities are provided with the objetiroproving the condition of life
for the persons for whom the facilities are priryaintended; and

b. Either

i.  Those persons have need to such fasldas aforesaid by reason of
their youth, age, infirmity or disablement, povestysocial and
economic circumstances; or

ii.  The facilities are to be daale to the members or female members of
the public at large.

The legislation covers the circumstances wherdéneditament is either ‘used’ by
the occupying body itself or ‘used’ or ‘made avbl&afor use by someone else’ for
charitable purposesThis extends beyond the 1958 Act ie it also coventher
charitable purposes not covered by the Act — seeweArticle 41A(2)(a) inserted
by Article 11(1).

Use By Different Bodies

This is obviously a very “wide” provision and cou&hd to difficulty. If for example
VLA were approached by a body that indicated thairs was a use to which the 58
Act applied but that a lodge in receipt of full exgion on foot of a declaration about
intention had refused use of the premises whatelda? RPD have commented as
follows — “We would have thought that it would benatter for the District Valuer to
satisfy himself/herself that the hall had been magdslable to a substantial extent and
it is therefore conceivable that exemption couldticwe in this circumstance.” If

such circumstances are encountered please sealedidin the DV before
proceeding.

Another question is — could the lodge argue they tinly need to make the premises
available for a “substantial” part of the time ahdt once this limit has been reached
they are at liberty to refuse other potential ocerg? RPD have commented — Yes in
all probability, see above. Again advice shouldbeght if such circumstances are
encountered.
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In answering both of the above questions it shbeldemembered that the
requirement is to make the hall ‘available for used therefore exemption may still
be appropriate even if there is no uptake — howthsmwould depend on whether
reasonable steps have been taken to make thevhddltde to a substantial extent.

Licensed Halls
The intention of the legislation is that halls wderfull liquor licence is present are

not considered for exemption. The saving provisibowever apply to these premises
so that relief is still available to the same ekespreviously.

Savings
In what circumstances would the “same proporti@i&able value apply? The
answer to this question is that if a listed bodseiseiving partial exemption at
31 March 2006 but would not qualify for the fullearption on 1 April 2006 this
provision means that it will retain its partial exgtion level of 31 March on and after
1 April (ie the same percentage before and aft€hjs point also applies to those
hereditaments that are subsequently replaced.
29.0 Article 42
(1) There shall be distinguished in the NAV astwholly exempt from rates -
(@) any hereditament used or occupied by the F&@ddingford and Irish
Lights Commission in respect of which that Comnusss, under section
12(2) of the Foyle Fisheries Act (Northern Ireladdp2, exempt from
liability for rates; and
(b) any hereditament in respect of which a perspunder section 22(3) of
that Act, exempt from liability for rates by reasoinhis being liable to pay
fishery rate in respect of that hereditament uridat Act.

(1A) There shall be distinguished in the NAV listexempt from rates in accordance
with paragraph (1B) any hereditament which —

(a) is situated, or part of which is situated, in ategprise zone; and
(b) is not -

® a dwelling-house, or a private garag@rivate storage premises
(within the meaning of Article 27);

(i) occupied by a body specified in SahledL3; or

(i) occupied for the purposes of a puhlidity undertaking.
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(1B) The hereditament shall be distinguished asngtas follows, namely —

(@) where it is situated wholly within an enteggrizone, it shall, subject to
sub-paragraph (c), be distinguished as wholly exemp

(b) where part only of it is situated within artenprise zone, it shall, subject
to sub-paragraph (c), be distinguished as exemiat e whole of the
extent to which it is so situated;

(c) where, though not a dwelling-house, it is ugadly for the purposes of a
private dwelling, it shall be distinguished as epém accordance with
sub-paragraph (a) or (b) only to the extent to Wiiti¢s used for other
purposes.

(1C) Where part only of the hereditament is sitdat&hin an enterprise zone, the net
annual value of the hereditament shall be appatidyy the Commissioner or
the district valuer between the part which is sgdawithin the enterprise zone
and the part which is not.

(1D) 42 (1D) was repealed by the 2006 Capital V&ueer.

(1E) An apportionment under paragraph (1C) shallmvn in the valuation list.

(1F) There shall be distinguished in the NAV listveholly exempt from rates any
automatic telling machine which is situated in eat@area during the relevant
year.

(1G) In paragraph (1F) —
“automatic telling machine” means a hereditamemittvis used only for the
purposes of a machine which provides automatimtgtind other services on
behalf of a bank or building society;
“relevant year” means any year beginning on ardfte commencement of
Article 25 of the Rates (Amendment) (Northern InelaOrder 2006 and ending
before ' April 2010 or on such later date as the Department by order made

subject to affirmative resolution specify;

“rural area” means a ward designated by the Deyant by order subject to
negative resolution as a rural area for the puiposearagraph (1F);

“ward” has the same meaning as it has for locaegument purposes.
(2A) Regulations may provide that, subject to tbedition paragraph (2B), there

shall be distinguished in the NAV list as whollyeexpt from rates any
hereditament which —
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(a) comprises a hall of residence provided pradantly for the
accommodation of persons who satisfy prescribeditons as to education
or training; and

(b) is -
() owned or managed by a prescribed body; or

(i)  the subject of an agreemdiavang such a body to nominate the
majority of the persons who are to occupy all tbteoanmodation so
provided.

(2B) The condition referred to in paragraph (2Adhat it appears to the
Commissioner or the district valuer that the amaimates which would but for
the regulations be chargeable in respect of theditament, less reasonable
administrative costs, will be applied for the béinef persons accommodated
there who satisfy prescribed conditions as to elutar training.

Article 42 contains miscellaneous total exemptifsom rates.
29.1 Foyle, Carlingford and Irish Lights
Paragraph (1) continues existing rate exemption for:

(@) properties occupied by the Commission whiehexempt from rates under
Section 12(2) of the Foyle Fisheries Act (Northiatand) 1952, and

(b) any properties exempted under Section 22()e@f1952 Act because they are
liable for the fishery, rate payable to the Comioissinder the Act.

The Foyle Fisheries Commission (now the Foyle,i@gibrd & Irish Lights
Commission) was jointly established in 1952 (byniitsal Acts in the Parliaments of
Northern Ireland and of the Republic of Ireland)tbg governments of Northern
Ireland and the Republic of Ireland to manage tindd-fishery which they purchased
from its former owners, the Irish Society. Thenfi@r owners could not protect and
operate the fishery properly, because it is sithptatly within the Northern Ireland
jurisdiction and partly within the jurisdiction tie Republic; indeed, the Irish
Society’s title to the fishery was disputed in Dwblin courts. The fishery is of
considerable economic importance and the two govents therefore co-operated to
establish the Foyle Fisheries Commission to exefaigrnational jurisdiction over
the fishery area.

So as to avoid complications arising from the umédncidence of different codes of
taxation in the two countries, the Commission ig&egiexemption from payment of all

rates and taxes; provision for this exemption todflected in the valuation list is
contained irsub-paragraph (a).
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There are certain fisheries in the Foyle Area wiaehworked by private occupiers.
In 1952, these private fisheries were exempted famal government rates but were
made liable to pay a fishery rate to the Foyle &igds CommissionSub-paragraph
(b) requires this exemption to be shown in the vaturaliist.

It should be noted that although this legislat®still in place the Rates Amendments
Orders of 1994 and 1996 added “Salmon fishing bfig@ng” and “Buildings
associated with salmon or eel fishing” to Scheduleée such fishing and buildings
are not to be treated as hereditaments. Also988 Amendment Order amended
Schedule 10 to provide that “rights of fishing” iduot be considered to be “Profits
a prendre” therefore fishing rights are also noisidered to be hereditaments.

29.2 Enterprise Zones
The paragraph also exempts property which is styair part of which is situated, in
an enterprise zone. Dwelling houses, propertigsided in Schedule 13 and public
utilities are excluded. An apportionment is pre@ddor where a property is situated
partly within the zone and also where a properpaigly used as a dwelling house.

29.3 ATM’s
The paragraph exempts from rates any ATM sitliat@ designated rural area. The
background is to encourage the provision of thiswfof banking in rural areas.
“Rural Areas” have been designated in the Rates()A(Designation of Rural Areas)
Order (NI) 2006 — 2006 No 516.

29.4 Halls of Residence and Student Accommodation

Regulation can extend exemption to student aoooaation. The intention is that the
benefit be seem to go to the student not to Laddlor
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