THE UNIT OF ASSESSMENT FOR RATING PURPOSES

THE HEREDITAMENT

The unit of assessment for rating purposes is ofsgoa hereditament so what is a
hereditament?

Article 37(1) of the 77 Order directs that propestof the description specified in
Schedule 10 shall, except insofar as they are medjly virtue of Paragraph (2) not to
be treated as hereditaments, be hereditamentsdqurpose of the Order. Paragraph
(2) then goes on to list the various exclusiontfhidese mentioned in Schedule 11.

All of the above then defines what a hereditameiiriis not but one further question
remains and that is the seaward extent of a haraditt ie where a hereditament
adjoins the coast to which point does the boundéatlge hereditament extend?

The answer to the question is that in Northerrahidlrates can only be levied on
hereditaments “in the district” ie within a local\gernment district boundary. These
boundaries are established under the powers ceudtairthe Local Government
(Boundaries) Order (Northern Ireland) 1992 (theX@der). In this Order the
boundary of each district is stated to be:

“the area designated on the map..... and demarbgtaded line thereon.”

There is a common law presumption that the lana/den the high and low water
marks is not within a district boundary. This pnegption can be displaced by Statute
and in Northern Ireland whether or not it has beéisplaced depends on the
boundaries as set out in the 92 Order. On chedkmgarious maps and after
consultation with the Ordnance Survey | have camgnl that generally the district
boundary as it adjoins the coast is taken to bditje water mark of medium
tides.The exception to this would be structureshsas marinas, which extend below
the high water mark and in these cases the bourndaralso universally been
extended to include such property.

LEGISLATION



The unit of assessment then is the hereditameninatheé previous chapter
consideration has been given to what is or is r@raditament. The 77 Order then
goes further than this and although stating thatyeliereditament shall be separately
valued allows in certain circumstances hereditamenbe aggregated or
disaggregated for valuation purposes:

“38(2) Subject to any regulation under Article 3 paragraph (3) and to
any other statutory provision, every hereditaméatide separately
valued.

38(3) Notwithstanding anything contained in parpbré?), the

Commissioner, or the District Valuer, with the apl of the
Commissioner, may, if he thinks it proper to ddhswing regard to
the circumstances of the case:-

(a) value contiguous hereditaments in the occapaif one and the
same occupier as a single hereditament, notwittistgrihat they
are held under different titles;

(b) where a hereditament comprises 2 or more pagable of
separate occupation, although in the same occupatadue the
several parts as separate hereditaments and wéreditaments
or parts of a hereditament are valued as mentionsdb
paragraph (a) or (b) they shall be treated asgleshrereditament,
or, as the case may require, as separate heredimrfa all the
other purposes of this Order.”

CASE LAW

We now know, at least in general terms what thé @nvaluation is ie the
hereditament and that a hereditament comprisesxiamnple land.

We also know that legislation allows the aggregatiodisaggregation of
hereditaments in certain circumstances. Case digls a more precise definition and
in this jurisdiction the leading case is to “Switzease.

Switzer v Commissioner

Switzer and Co Ltd v The Commissioner of Valuat{®802) 2 IR 275 was heard by
the King’'s Bench Division by way of an appeal aga decision by the Recorder
of Dublin. It held that premises had to be valbhagling regard to the leases on which
they were held and that there had to be separ&iesim the Valuation List for each
hereditament held on a separate lease.

The details of the case are that Switzer and G d@umber of premises in Grafton
Street and Wicklow Street under 9 different leaaasd, prior to and in 1900 they
were valued as 9 separate hereditaments in thel@ahu List although structurally
they communicated with each other and formed osebas establishment.



In or about the year 1897 Switzer’'s purchased seleald interest in premises at 1 to
5 Clarendon Street which lay behind and abutted Gwafton Street premises. These
Clarendon Street premises were held under 5 seplaeses. After the purchase
Switzer’s pulled down the Clarendon Street houselsegiected on the site a large
building facing Clarendon Street. A portion of ihall between the Grafton Street
premises and the Clarendon Street premises was/eghto leave essentially one
single large shop.

When all had been completed the Town Clerk reqdebiee Commissioner of
Valuation o revise the valuation of the Clarendtr@& premises. What he in effect
did was to strike out of the Valuation List theeparate entries for the Grafton Street
premises and value as one rateable hereditamewntible block which comprises the
Grafton Street, Wicklow Street and Clarendon Stpeeperties - now one shop unit
which he valued at £1,900. This decision was dppda the Dublin Recorder who
affirmed the decision of the Commissioner leadmthe further appeal to the Kings
Bench Division. In allowing the appeal Palles Gils

“Two questions were argued before the Recordemasrd argued here. The firstis
whether the revised valuation is bad, upon thempieuhat premises held under
separate immediate lessors and under separats,lshseld be separately valued.
The second is whether there was any jurisdictiaevese the valuation of any of the
premises except those included in the Town Cldi&if premises requiring revision
- namely the Clarendon Street premises. | shiedl fist the question of what is the
unit of valuation. The unit of valuation of premssin the occupation of tenants is
such hereditaments of the description in S12 oftteof 1852 as are in the
occupation of the same occupiers, holding fromstmae immediate lessor under the
same lease or contract of tenancy. In this défimithe expression ‘occupier’ and
immediate lessor’ may, of course, include a pltyalf persons being joint occupiers
or joint immediate lessors, who, between them, otastitute one occupier or one
immediate lessor. But premises in the occupati@eweral distinct occupiers, or
secondly, premises which, although in the occupatiche same person, are held
under separate immediate lessors, or thirdly, pgeswhich, although in the
occupation of the same person, and held underatine sessor, are so held under
several distinct leases or contracts of tenan@ch ®f these premises is a separate
rateable hereditament; and more than one of themotdoe included in any one
single valuation. In other words, the characterist a tenement to be separately
valued is a tenement all of which is in the occigrabf the same occupier, under the
same immediate lessor, held under one contraenaiicy.”

The decision of the King’'s Bench Division was affed by the Court of Appeal so in
Ireland as from 1902 there was a clear definitibexactly what constituted a
hereditament, ie the unit of assessment for valogiurposes.

In practical terms the decision in Switzer causiffitdlties - one premises valued as
several hereditaments, and Parliament providedyaan@aund the decision in certain
circumstances by enacting at Section 8 of the \fmlnaActs Amendment Act
(Northern Ireland) 1932 as follows:



“Notwithstanding anything contained in the Irishlivation Acts, contiguous
hereditaments in the occupation of one and the sexmigpier may, if the
Commissioner of Valuation thinks proper having relga the circumstances in any
case, be valued for the purpose of those Acts asairable hereditament although
held under two or more immediate lessors undeewdfft contracts of tenancy.

This section then provided for, as it were, a $tajufusion of what according to
Switzer would have been a series of different hieastents. Sub paragraph 38(3)(a)
of the 77 Order re-enacted Section 8 of the 32wttt the modification that it refers
to contiguous hereditaments “held under differéles’ instead of the 1932 wording
noted above ie “held under two or more immediassdes under different contracts of
tenancy”. The change was intended to cover the wagre part of a site is freehold
and part is leasehold.

BELFAST COLLAR COMPANY v COMMISSIONER

The second case is the Belfast Collar Company lthee\Commissioner of Valuation
(1959) NI LR 198. This related to premises in $wlfury Street, Belfast occupied

by the Belfast Collar Company Ltd, which also odedmther premises in the same
street but on the opposite side. The Company wasdustrial concern and the use

of the two premises were inter-related. The preewsere held under separate leases
from the same lessor but were physically dividecbhgftesbury Street. It was agreed
that they were not contiguous.

Before the Belfast Recorder it was held that tlempses were so essential in use, the
one to the other, that they should be treated asereditament and in so doing the
Recorder followed the decision of the Court of Apljga England in Gilbert v
Hickinbatton and Sons Ltd (1956) 20QB 40. This apph was rejected by the Court
of Appeal. Lord MacDermott LCJ in his judgementsas follows:

“It is important to read, in connection with Sectid, the definition of “hereditament”
contained in Section 8 of the same Act: ‘Hereditainmeans a rateable hereditament
as defined in Section twelve

of the Valuation (Ireland) Act, 1852, and includes/ “tenement requiring to be
valued under the Irish  Valuation Acts, ....."” Thafinition serves to emphasis the
difference between the law relating to valuatiothiis country and that in England
where there is not the same statutory backgrouddwere the question of what
constitutes a single rateable hereditament is mumte at large. The definition
contained in Section 12 of the 1852 Act and reteteein Section 8 of the 1923 Act is
in very wide terms, but in the well known casesefitzer and Co v Commissioner

of Valuation (1902) 2 IR 275 it was held by a divisional courtle King's

Bench Division (Palles CB, Johnson and Gibson ahl),affirmed by the Court of
Appeal (Lord Ashbourne L,C., Fitzgibbon and Holnhe}J.), that premises had to be
entered and valued having regard to the leaseshahwhey were held, and that there
had to be separate entries for each hereditam&hbhea separate lease. that decision
was founded on a consideration of the provisionhefirish Valuation Code, and has
ever since been a basic part of the valuation lathis country.



It is true that by Section 8 of the Valuation Aéisiendment Act (Northern Ireland),
1932, Parliament provided a way around the decisi@witzer's case in certain
circumstances by enacting as follows: "Notwithstagdnything contained in the
Irish Valuation Acts, contiguous hereditamentshi@ bccupation of one and the same
occupier may, if the Commissioner of Valuation Ksiproper having regard to the
circumstances in any case, be valued for the pagokthose Acts as one rateable
hereditament although held under two or more imatedessors under different
contracts of tenancy.” That section provided &wrjt were, a statutory fusion of that
according tdSwitzer’s case would have been a series of different henaeibts. But
it applied only to contiguous premises and so ca¢svoid the impact ddwitzer's
case in the present instance.”

LEADER v COMMISSIONER

The third case to note, as it also led to a chamtgmislation is Leader v The
Commissioner (1936) NI 57. It was again hearcheKing’s Bench Division
although this time in Belfast and the facts wegd the respondent held premises
consisting of a dwelling house, offices and larids,lands constituting the more
important part of the single hereditament. Therpses were all held under one title.

The respondent appealed from the decision of therfiissioner, who had valued all

of the premises as a single hereditament, to thetgdCourt Judge. He asked in his
Notice of Appeal that the valuation of £60.00 pthoa the dwelling house should be
put and shown as a separate unit on a separata line Valuation List. It was found
as a fact that the dwelling house was vacant.

The Court Judge held that the valuation of £60l80qul on the dwelling house
should be distinguished in the Valuation List a&gparate unit of valuation, but stated
a case for the opinion of the King’s Bench Division

It was held by the King’s Bench Division that theéngiple underlying the decision of
the Court in “Switzer” applied as the premisesuneld in the valuation under appeal
were held by the respondents under one title azickle hereditaments could not be
separately valued.

Sub paragraph 38(3)(b) of the 77 Order was endotddal with the difficulty created
by “Leader” in that it allows a separate valuatgdiparts in the same occupation but
only if the various parts are capable of separategation. It does not apply where
the parts of the hereditament are not capableparaée occupation, eg where the
occupier elects not to use part of a premisessmbcupation because he has no need
temporarily of their use. The rational here of rsguis that to allow otherwise would
defeat the cardinal principle of rating law thatwgation of part is occupation of the
whole.

LECKPATRICK DAIRIES v COMMISSIONER



The fourth and last case for present purposesdkdagrick Dairies v Commissioner
of Valuation VR/22/1990 - VR/23/1990 two relategeapls heard together. There
were two main issues. Firstly whether or not psasiwhich were not contiguous
were so functionally interrelated that they shdudconsidered to be a single
hereditament and secondly that a weighbridge sitbanh the opposite side of a public
road from a Mill but connected to if by virtue of alectrical cable under the road
could be considered to be contiguous and therefeiagle hereditament.

The first issue was essentially a re-run of théddICollar Company case and the
Tribunal rejected the appellants arguments holthagjthe decision in Switzer
remains an integral part of rating law in Northé&eland. As regards the second
argument the Tribunal considered that the decisiddurton on Trent CBC v Ind
Coope Ltd and Thomas (VO) (1961) SRRC 149 (1061RR10 was decision and
found that the weighbridge was not contiguous whthmill complex by virtue of the
electric cable under the road. This reinforcedpbiat that “contiguous” in a rating
sense in Northern Ireland means “touching”. THe¥ang extracts from the
decision are relevant:

“Mr Copeland had argued that the definition of loi@ment in Article 2 was now on
all fours with that in the General Rates Act 196prasent in force in England, and
differed from the definition of “hereditament” th@nforce at the time of thBelfast
Collar Company Case. When pressed upon the point by the Tridumabnceded
that there was nothing remotely similar to Arti8&(3) in the English 1967 Act. He
could give no reason why Article 38(3) was requifdtie decision irSwitzer and
Company v Commissioner of Valuation(1902) 2 IR 275 had been swept away.
The Tribunal simply cannot agree with Mr Copelarahslysis of the effect of the
definition of “hereditament” in the 1977 Order asdf the view that Article 38(3)(a)
is directly aimed at the difficulties which ensuwsath in Ireland (and later in Northern
Ireland) as a result of ti&witzer decision. Article 38(3)(a) re-enacts Section &ef
1932 Act with one amendment, which refers to carttigs hereditaments “held under
different titles” instead of “held under two or nreammediate lessors under different
contracts of tenancy”. The decisionSwitzer has not been swept away. It remains

“So too with the weighbridge for a public road sees it from the Mill and it cannot
be considered to be within the same curtilage., fdlowing theBurton on Trent
Case, can it be considered to be contiguous byevist the electric cable under the
road.”

PRESCRIPTION

There is another way for the unit of assessmebeétdetermined and that is by
prescription ie the extent of the hereditamentésgribed by legislation.

In the case of public utility undertakings - see tlefinition in Article 2 of the 77
Order, still valued by prescription it is normabptice to specify the extent of the
hereditament as well as the method of calculatmgacalculating NAV. As an
example The Railways (Rateable Value) Order (Nonthdreland) 1997 specifies
that the order applies to any property which iswbich may become liable to a rate



and which is occupied by the company - the Northestand Railway Company Ltd,
for the purpose of its undertaking but which is: not

(@) an hotel, refreshment room, dwelling housadesse, town office or town
receiving depot;

(b) used and occupied for the purpose of subsidiaryices (other than those
connected with the local collection and deliverypafcels, goods or
merchandise conveyed or to be conveyed by raitjechon by that company for
the purpose of road, sea or other transport;

(c) a store, building or other premises let by gwhpany or, if unused, capable of
being so let.

There are however cases where former utilitied) scBT are valued
“conventionally” but where the extent of the hetadient is prescribed. The enabling
legislation which permits this is Article 37(4) tbfe 1977 Order which reads as
follows:

“(4) Regulations may provide that in prescribedesas

a. anything which would (apart from the regulatibe)one hereditament shall be
treated as more than one hereditament;

b. anything which would (apart from the regulatipbs more than one
hereditament shall be treated as one hereditament.”

An example of an Order made under the powers aoedan Article 37(4) is the
Valuation (Telecommunication) Regulations (Northeatand) 1997 in which the
extent of properties occupied respectively by Bhitfif elecommunications PIc;
Mercury Communications Ltd, and Cabletel (Northeireland) Ltd which would
be regarded as a single hereditament was specified.

In addition to the above in the case of caravassit certain circumstances the extent
of the hereditament is prescribed. The Rates Amend (NI) Order 1982 added a
further provision to Schedule 12 of the 77 Ordéatneg to caravan sites. Where in a
caravan site pitches for leisure caravans are atghaioccupied by persons other than
the site operator so that each caravan and pitcll @@ regarded as a separate
hereditament, the District Valuer may value alhay of the pitches as a single
hereditament together with other parts of the i@y, in the occupation of the site
operator. In essence the entire site can be vasiedsingle hereditament.

Provision is however made for individual caravamevg not wishing to be included
in the single hereditament. They may make apptinab the District Valuer to be
excluded from the single composite hereditamentiasteéad be valued as a single
hereditament.



HEREDITAMENTS CAPABLE OF SEPARATE OCCUPATION

The rules found in “Switzer” ie that premises hadé valued having regard to the
lease on which they were held and that there hae separate entries in the
Valuation List for each hereditament held on a smedease allows us to understand
the situation of say an office building the varidlo®rs of which are capable of being
separately let. If separately let they may couatgiseveral hereditaments but if let to
one occupier only one hereditament. The facttti@various floors are capable of
separate occupation does not necessarily involvaragon into different
hereditaments when all are occupied together.

A difficulty arises however as to when the Comnuasir should use the discretion
given to him by Article 38(3)(b) of the 1977 Order

“Where a hereditament comprises two or more papsilsle of separate occupation,
although in the same occupation, value the separé as separate hereditaments.”

In the above example the office building may behaltl by one occupier but one
floor may be vacant. Article 38(3)(b) would alldlee Commissioner to value the
vacant floor as a separate hereditament and thareé¥dgrthern Ireland avoid any rate
liability for that floor while it remains vacantVhat factors should he take into
account in making his decision? There are a numbkctors which can be
considered:

Purpose of the Legislation

As a starting point it should be recalled that thosver was introduced into rating law
in Ireland following the “Leader” case to speciflgaallow a separate valuation of
parts in the same occupation if the various paeiewapable of separate occupation.
In “Leader” although wishing to do so the courtgevenable to value a vacant
dwelling house as a separate hereditament bedawas held with other property
under one head of title.

Discretion

The power appears to be discretionary. The le@slaises the term “may” rather
than “shall” although of course discretion muselercised reasonably or face a
challenge possibly by way of Judicial Review. slaiso interesting to note that in the
Leckpatrick Dairies case (VR/22/1990) the Tribumade the following statement:

“It seems clear that in the present appeal the Gssiomer of Valuation exercised the
discretion given to him by Article 38(3)(b) of th877 Order to value the store and
the weighbridge as separate hereditaments ratherah a single hereditament for
they were held under one fee simple title in Fol@3409 County Tyrone.”

Structured Severance



The necessity of structural severance before sepacaupation can be considered is
still on occasion argued but this is incorrect aseclaw makes clear.

In Allchurch v Hendon Union Assessment Committeg9(l) 2QB436. Lord Esler
MR said:

“The phrase ‘structural severance’ is not a phvaseh has anything to do with
occupation at all. It was a phrase invented byullges at a time when in the Statute
of Elizabeth and in the Franchise Acts they webelaing to determine what was to
be an occupation which in one case would givelligttio be rated, and in the other
the right to the franchise. It was in use formgdime, and it had so far got into use
that the legislature was obliged to deal with gl éhe legislature has dealt with it, and
has, in fact, done away with it and has determthatwhen dealing with occupation
as the foundation either for a right or for a lldaj you must look to the occupation
and see what it is that is occupied ...... | sayirlitly this whole matter of structural
separation is an exploded phrase, and an explaoidree for all purposes
whatever.”

On the other hand it may nevertheless be possibbentify a sufficient degree of
structural separation to justify separate entribise presence or absence of an internal
communication between two houses or premises faymant of the same building is

a consideration to be taken into account. Wheseetis some form of internal
communication the two may form a single hereditanberm where there is none the
premises should be separately valued. Where tlyenaeans of access to one

building is through another it would be difficulti@ugh not impossible to maintain
that the two were not a single hereditament.

Separate Lettability

The structural position can then be consideredsnbt decisive. What does seem to
be essential however is the possibility of sepdedtability. In Gilbert (VO) v
Hickinbottom and Sons Ltd (1956) 2QB 40 (1956) 2A4H 101, 1RRC 46 the
necessity of separate lettability ie that occupakip a separate occupier can be
contemplated was stated to be an essential regemtenin a similar vein the test
formulated by Lord Kyllachy in Bank of Scotland w#essor for Edinburgh (1891) 18
R 936 was:

“Whether the houses in question are capable, noglynghysically, but, all
conditions being considered of being separate)yaled having a separate rent or
value being attached to them.”

Used for a wholly different purpose

Another consideration may be use of part of a hieneent for a wholly different
purpose.



Premises in one occupation may form two or moreditaments if parts of the
premises are used for wholly different purposesNadrth Eastern Rly Co v York
Union (1900) IQB 733 the railway company

were rated for the whole of the York Station (irthg the railway hotel and
refreshment rooms, a number of engine sheds, garaad wagon shops, a pumping
station, coal yards and warehouses) together withing lines and sidings. At the
hearing it was admitted that the hotel and refresitmooms should have been rated
separately but it was denied that any further subidin was necessary. It was found
as a fact that various parts might be occupiedraggdg from the railway but that, as
at present laid out, they were only adapted fortyste railway company
themselves. On these facts it was found that ribdusubdivision was necessary.

Where only part is used

In certain circumstances the hereditament may be extensive than the area
actually in use. In Moffatt v Venus Packaging (1®977) 20 RRC 335 premises
which were formerly used as a whole for manufaetupurposes and entered in the
Valuation List as one hereditament, were partigdlyeveloped. The manufacture was
moved into a new part, and the old part left unusEae two parts were separated by
a wall with one interconnecting door. The Land#bdinal held that the premises
should be in the List as two hereditaments.

There were however slightly different circumstanicethe case of Carmel Teague v
Commissioner (VR/29/88). Miss Teague held firdd aacond floor premises under a
3 year lease. The first floor was used as a hesgiling salon but the second floor was
in poor repair and not in use although it did contailet facilities. The second floor
had been “blocked off” by placing a cabinet acithgsstairs leading to the second
floor. In refusing to treat the second floor aseparate hereditament the Tribunal
noted that:

i. the two floors were let by one landlord to deeant under one lease or contract
of tenancy;

ii. the only WC included in that lease was on teeasid floor and the arrangement
that had been made by the appellant to share theh\t@e first floor did not
change the assumption that the second floor wakatdeast in part as an entity
with the first floor; and

iii. the effort made to divide off the second fldoy putting a cabinet across the
stairs was a purely temporary measure which coaldhanged at any time.
Action and Intention of the Ratepayer

There may be cases where one part of a singleitareght could be regarded as
either separate from or part of the other part @&ithost equal plausibility.

In such cases it is necessary to have regard tahbge facts and circumstances
including the actions of the ratepayers and timeéritions. In the case of Assessor for



Fife v Royal Insurance Company Ltd (1969) RA 454 iereditament was a single
building. It had been so planned that two areatherupper floors could be leased by
the ratepayers as separate offices. These twe,afaough accessible only through
an entrance, vestible and stairs provided fordiv pse of all the occupiers of the
building, were secured by locked doors, and weteamended to be used and had not
in fact been used by the ratepayers as their &sioifices. The areas were thus
capable of being separately let, but the degregofraphical separation was slight.
Steps had however been taken to find a tenanhants for these areas and “to let”
boards were displayed but no tenants had been folimehs held that it was proper to
have regard to the elements of planning and irdanthat had been carried into effect
by positive action, including the steps to putdneas on the letting market and to
keep them vacant for that purpose.

Note however that while the ratepayers intentiory bmrelevant and indeed a
decisive consideration there are limits to thisrapph. In the Royal Insurance case it
was noted that premises cannot be converted ird@twnore separate hereditaments
merely by locking up certain rooms or ceasing t&enase of certain parts of the
premises.

In the Royal Case there was an intention and mplgrursuance of which active and
positive steps had been taken, and a degree oifgghggparation which was, if not
conclusive, at least not negligible.

Resume

All of the above can be summarised as follows:

When determining if there are any compelling readorvalue what would otherwise
be a single hereditament as two or more hereditanershould the Commissioner ‘s

discretion to separate under Article 31(3)(b) bereised regard should be had to:-

. Whether or not the property is clearly lettablésnexisting physical state as a
separate hereditament?

. In determining separate lettability regard can &e to whether or not part is
vacant or is clearly used for some other purpose.

. Physical separation is not essential but a degrpbysical separation is
suggestive of separate occupation.

. If the tests mentioned above are inconclusivertention of the ratepayer can
be considered ie is there a clear intention td pag as a separate hereditament
and what positive steps have been taken in purtiiat intention?

INDUSTRIAL HEREDITAMENTS
A unique feature of rating in Northern Irelandhsttindustrial derating is retained.

Paragraphs 4 and 4B of Schedule 7 to the 77 Ordmt dhat these parts of a
hereditament distinguished in the valuation lisinaisistrial shall have 100% relief.



For purposes of industrial derating what const#ute unit of occupation ie the
extent of a single hereditament is extended. Papag3 of Schedule 2 to the 77
Order notes that:

“Where two or more properties within the same ¢agg, or contiguous to one
another are in the same occupation and, thougtettéar any reason as two or more
hereditaments for the purpose of valuation anthgatire used as parts of a single
mine, quarry or factory, then for the purpose dedaining whether the several
hereditaments are industrial hereditaments, thalf bh treated as if they formed
parts of a single hereditament comprising all tHoseditaments”.

It should be noted that this is not a power of gadation such as is found in Article
38(3) of the 77 Order but rather a provision wipehnmits two separate hereditaments
to be treated as if they were one industrial héaeant.

When considering this provision we know that “cgntus” means touching so what
has to be dealt with is the meaning of “within zene curtilage”. Lord MacDermott
LCJ dealt with the question in the Belfast Collan@pany case as follows:

“As respects section 4(3), Mr Harrison concedestti@premises are not contiguous,
but he contends that nevertheless they are witlgirsame curtilage, and if he is right
in that the case must be dealt with under thatestitmsr. The definition of “curtilage”
contained in the Shorter Oxford English Dictionary ‘A small court, yard, or piece
of ground attached to a dwelling-house and fornoing enclosure with it’. The word
‘enclosure’ ie, perhaps, the key word, signifying@se or enclosure containing one,
or even more than one, tenement. | cannot findeler, that these two
hereditaments are within the same curtilage, di/aethey are by a public highway.
There is no authority to indicate that one can haecartilage bisected in that way by
a public highway. Accordingly, that being my vieand it being conceded that the
premises are not contiguous, | am of opinion tkatisn 4(3) cannot apply”.

Another case which dealt with the topic was Gedohiterprises Ltd v Commissioner
of Valuation VR/13/1990. In this case the appé¢llzad leases three properties in the
one sheet - Young Street, two of which were comtigubut the third was some 100
metres away.

The appellants were attempting to argue that th&svavithin the same curtilage”
had been given too narrow an interpretation inpiest and that it should be enlarged
to take account of what they saw as “commerciditrest. The Tribunal disagreed
and the following passages taken from the judgeraentelevant:

“This at once raises the question of what is megritvithin the same curtilage”.
The essence of the Appellants case was an atterneptarge the word “curtilage”
beyond the meaning of “enclosure”, as commented lpyd_ord MacDermott in the
Belfast Collar Company Case and to which referdrasebeen made earlier. Putin
another way the Appellant sought to include inwtoed “enclosure” all properties in



a continuous strip of land which were used for Engommercial/industrial

purposes. ........ While not finding that all theltings at No 8A to 8J inclusive are
within the same curtilage, for the Lands tribusahot required to do so, No 2 Young
Street, cannot in any way be said to be withinsdr®e curtilage as Nos 8F and H.
This is highlighted by the fact that as in the BstfCollar Company Case, that in
order to go from No 2 Young Street to Nos 8F anahld must traverse a length of the
public highway”.

“Curtilage” then retains the narrow meaning of ‘iesare”.

THE POSITION IN ENGLAND AND WALES

The position in England and Wales can be summaimstte judgements given in the
Court of Appeal in Gilbert v Hickinbottom and Sdrtsl. The question at issue there
was whether or not two premises in one occupatidgrseparated by a public highway
should be treated as one or two hereditamentsithis judgement Denning LJ dealt
with wider issues:

“Denning LJ: The ratepayers are the owners andmecs of two properties in
Wednesbury. These properties are separated byla poad called Albert Street,
which is 36 feet wide. On one side of the roadrétepayers run a large bakery
which is fully equipped with machinery for makingdapacking

bread. On the other side they have a repair depich they use principally for the
repair and maintenance of their seventy two vehjdeat which they also use for
repairing the plant and machinery in the bakerythis respect the repair depot is
essential to the efficient working of the bakeself.

The question for determination is whether the balked the repair depot are separate
hereditaments for rating purposes or only one hereeént. The answer is very
material, because, if they are one, the wholelvalentitled to the benefit of industrial
derating; whereas, if they are two, the bakery bellso entitled but the repair depot
may not.

The case therefore raises the important question:
What is a separate hereditament for rating purposes

The statutes contain no definition, but the practitich has prevailed for many years
past warrants the following general rules:

(1) Where two or more properties are within the sanrtilage or contiguous to
one another, and are in the same occupation, tieeysa general rule, to be
treated for rating purposes as if they formed pairts single hereditament.
There are exceptional cases, however, where foe spacial reason they may
be treated as two or more hereditaments. Thathapgen, for instance, when
they are situate in different rating areas, or beeahey were valued at
different times (see s 3(3) of the Rating and Vadua(Apportionment) Act,
1928); or because they were at one time in difteoenupations (see Spillers
Ltd v Pritchard (1931), 13 R and LT 251 : 2 DRA 83, per Avory,a:



(2)

3)

because one part is used for an entirely diffepenpose (see North Eastern
Railway Co v York Union (1900) 1 QB 733).

Where the two properties are in the same odauphut are not with the same
curtilage nor contiguous to one another, each@ptioperties must as a general
rule be treated as a separate hereditament fagratirposes: and this is the
case even though they are used by the occupi¢hdgrurposes of his one
whole business. That was the position in the fost of the five rating case
considered in 1931 (Spillers Ltd v Pritchartt other cases). The two
properties of the occupier were separated by tbpegsty of someone else, such
as a dwelling house, a canal or railway. No ongbtkd that they should be
treated as two separated hereditaments unlessdiéy be said to be
‘contiguous’ to one another, which the court hetd to be the case.

Where two properties are separated by a puigitway, the surface of which is
vested in the highway authority and the soil is@ésn the occupier of the two
properties, the position in general seems to nietihe same as if the two
properties were separated by a canal, a railwaydwelling house occupied
by somebody else. They are normally to be treasetivo separate
hereditaments for rating purposes. This was cdytassumed to be so to the
five rating case. It was assumed that the praggedn either side of the road
should be separately rated unless they could lektbdde ‘contiguous’ within s
3(3) of the 1928 Act; and, on this point of ‘conttgis or not’, despite the
admission made by council for the revenue offitiee,court clearly indicated
its view that in the ordinary way houses on opgositles of the road were not
contiguous. | agree with that view. The fact titet one occupier, owns the
subsoil of the road does not make them contiguaysv@re than if he owned
the minerals underneath. It has nothing to do tighoccupation.

Our present case comes within the third genetal rlihe two properties ought,
therefore prime facie, to be rated as two separate hereditaments. hButhird
rule is not inflexible. There are exceptional casere two properties,
separated by a road, may be treated as one singtktaenent for rating
purposes. That may happen when a nobleman’s pagkfarm (when
agricultural land was rated), or a golf coursdgisected by a public road. In
such cases the two properties on either side afoidw are so essentially one
whole - by which | mean, so essential in use tieto another - that they
should be regarded as one single hereditament”.

In the same case Parker LJ said:

“Parker LJ: The question of law raises in thisegdy way of case stated is whether
the Lands Tribunal misdirected itself in holdimgt the functional connection for the
purposes of the ratepayers’ business between &hefuke repair depot and the use of
the bakery was a relevant and decisive consideratiarriving at the conclusion that
the said premises should be treated as one hereglita Unless it can be said that
functional connection was in law irrelevant, orafevant could not be decisive, the
tribunal’s decision, | think, must stand.



Whether or not premises in one occupation falleéebtered in the valuation list as
one or more hereditaments depends on several evasah. Without attempting an
exhaustive list, the following can be mentioned:

(1) Whether the premises are in more than in omegarea. If so, they much be
divided into at least the same number of hereditasn@s the rating areas in
which the premises are situated.

(2) Whether two or more parts of the premises apable of being separately let.
If not, then the premises must be entered as #edegeditament.

(3) Whether the premises form a single geograpicl

(4) Whether, though forming a single geographiced, dhe premises by their
structure and lay out consist of two or more sdpgparts.

(5) Whether the occupier finds it necessary or eorent to use the premises as a
whole for one purpose or whether he uses diffgparis of the premises for
different purposes.

Whereas a consideration of questions (1) and (R)mcertain events conclude the
matter one way or the other, | think the same am¢sesult from a consideration of
any one of the other questions alone. The corarysvhere the considerations of (1)
and (2) are not decisive, must depend on the wéigihé attached on the facts of each
case to the other considerations.

In relation to the functional connection issuesitvorth noting that the Lands Tribunal
in Harris Graphics Ltd v M R Williams (VO) 1988 veesatisfied that in law it was
possible to find that two premises that were ggagcally separated were in fact one
hereditament.

COMMENTARY ON POSITION IN NORTHERN IRELAND V POSITON IN
ENGLAND AND WALES

The main differences between the two jurisdictianise from the fact that the NI
Courts did not follow the judgement in Gilbert vakinbottom. The Belfast Collar
Co Case has already been referred to and in Ni¢ndhern Ireland Court of Appeal
followed Switzer and Co v Commissioner rather tizalbert. The general rule in
Ireland thus is not that suggested by Lord Jusfimwing or Parker but rather the
“Switzer” rule that premises have to be enterethenlist and valued having regard to
the leases on which they are held.

There is no concept of a “functional connectionNarthern Ireland to deal with the
situation where premises are separated by saylepoad. Interestingly as per
Switzer the two could be valued as one hereditaménth were held under one title
from one landlord thus in “Harris Graphics” the twaits could have been held to be
a single hereditament if held under one lease.epxio these circumstances however
properties in Northern Ireland can only be valug@ aingle hereditament if they are
contiguous, or within the same curtilage for indastderating purposes.



There are however circumstances in which the judgerof the English Courts would
be considered in Northern Ireland and these rétetiee Commissioners discretion to
value parts of what would otherwise be a singletiégament separately using the
powers conferred by Article 38(3)(b) of the 77 Qrd®ne of the main principles
which underpin Administrative Law is that all pub&ctions taken should have an
impecable legal mandate and action taken withirlebal mandate should be
conducted within a framework of recognised ruled arinciples which restrict
discretionary power. In other words the Commissianust act reasonably when
exercising his discretion. One way of ensuring #tdion taken are reasonable is to
have regard to the rules established in case avexample the rules laid down by
Parker L J in the “Gilbert” case. As noted prewgigithen the Commissioner can look
at such matters as: Severance; separate |ditahise for a different purpose; the
action and intention of the ratepayer etc and bga@ng show that he has acted
reasonably in making his decision.
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cavon.anzsss.ewecl HE UNIT OF ASSESSMENT FOR RATING
PURPOSES

THE HEREDITAMENT

The unit of assessment for rating purposes is ofsa hereditament so what is a
hereditament?

Article 37(1) of the 77 Order directs that propestof the description specified in
Schedule 10 shall, except insofar as they are medjly virtue of Paragraph (2) not to
be treated as hereditaments, be hereditamentsdqurpose of the Order. Paragraph
(2) then goes on to list the various exclusionfhigse mentioned in Schedule 11.

All of the above then defines what a hereditamgmiriis not but one further question
remains and that is the seaward extent of a hareditt ie where a hereditament
adjoins the coast to which point does the boundétlie hereditament extend?

The answer to the question is that in Northerrahrdlrates can only be levied on
hereditaments “in the district” ie within a localh\gernment district boundary. These
boundaries are established under the powers cextairthe Local Government



(Boundaries) Order (Northern Ireland) 1992 (theX@der). In this Order the
boundary of each district is stated to be:

“the area designated on the map..... and demarbgtaded line thereon.”

There is a common law presumption that the lana/éen the high and low water
marks is not within a district boundary. This pnegption can be displaced by Statute
and in Northern Ireland whether or not it has béisplaced depends on the
boundaries as set out in the 92 Order. On checkmgarious maps and after
consultation with the Ordnance Survey | have camgnl that generally the district
boundary as it adjoins the coast is taken to bditje water mark of medium
tides.The exception to this would be structureshsas marinas, which extend below
the high water mark and in these cases the boutdaralso universally been
extended to include such property.

LEGISLATION

The unit of assessment then is the hereditameninathé previous chapter
consideration has been given to what is or is rfaraditament. The 77 Order then
goes further than this and although stating thatyeliereditament shall be separately
valued allows in certain circumstances hereditasnbe aggregated or
disaggregated for valuation purposes:

“38(2) Subject to any regulation under Article 3/ paragraph (3) and to
any other statutory provision, every hereditaméatide separately
valued.

38(3) Notwithstanding anything contained in parpgré), the

Commissioner, or the District Valuer, with the apml of the
Commissioner, may, if he thinks it proper to ddhawing regard to
the circumstances of the case:-

(a) value contiguous hereditaments in the occapaif one and the
same occupier as a single hereditament, notwittistgrihat they
are held under different titles;

(b) where a hereditament comprises 2 or more papable of
separate occupation, although in the same occupatatue the



several parts as separate hereditaments and wareditaments
or parts of a hereditament are valued as mentionsdb
paragraph (a) or (b) they shall be treated asgeshrereditament,
or, as the case may require, as separate heredigfa all the
other purposes of this Order.”

CASE LAW

We now know, at least in general terms what thé @anvaluation is ie the
hereditament and that a hereditament comprisesximmple land.

We also know that legislation allows the aggregatiodisaggregation of
hereditaments in certain circumstances. Case dials a more precise definition and
in this jurisdiction the leading case is to “Switzease.

Switzer v Commissioner

Switzer and Co Ltd v The Commissioner of Valuatj®@02) 2 IR 275 was heard by
the King’s Bench Division by way of an appeal agam decision by the Recorder
of Dublin. It held that premises had to be valbasting regard to the leases on which
they were held and that there had to be separ&iesim the Valuation List for each
hereditament held on a separate lease.

The details of the case are that Switzer and G d@umber of premises in Grafton
Street and Wicklow Street under 9 different leaaas, prior to and in 1900 they
were valued as 9 separate hereditaments in theatf@hu List although structurally
they communicated with each other and formed osebas establishment.

In or about the year 1897 Switzer’'s purchased seleald interest in premises at 1 to
5 Clarendon Street which lay behind and abutted Gwafton Street premises. These
Clarendon Street premises were held under 5 sepeedes. After the purchase
Switzer’s pulled down the Clarendon Street houselsesiected on the site a large
building facing Clarendon Street. A portion of thall between the Grafton Street
premises and the Clarendon Street premises was/eghto leave essentially one
single large shop.

When all had been completed the Town Clerk reqdesiee Commissioner of
Valuation o revise the valuation of the Clarendtre& premises. What he in effect
did was to strike out of the Valuation List theeparate entries for the Grafton Street
premises and value as one rateable hereditamewntible block which comprises the
Grafton Street, Wicklow Street and Clarendon Stpeeperties - now one shop unit
which he valued at £1,900. This decision was dppéda the Dublin Recorder who
affirmed the decision of the Commissioner leadm¢he further appeal to the Kings
Bench Division. In allowing the appeal Palles Gils

“Two questions were argued before the Recordemaerd argued here. The first is
whether the revised valuation is bad, upon themuieuhat premises held under
separate immediate lessors and under separats,lshseld be separately valued.



The second is whether there was any jurisdictiomv¥ese the valuation of any of the
premises except those included in the Town Cldr&if premises requiring revision
- namely the Clarendon Street premises. | shiedl tiast the question of what is the
unit of valuation. The unit of valuation of premssin the occupation of tenants is
such hereditaments of the description in S12 ofitteof 1852 as are in the
occupation of the same occupiers, holding fromstimee immediate lessor under the
same lease or contract of tenancy. In this dedimithe expression ‘occupier’ and
immediate lessor’ may, of course, include a pltyaif persons being joint occupiers
or joint immediate lessors, who, between them, nmstitute one occupier or one
immediate lessor. But premises in the occupati@eweral distinct occupiers, or
secondly, premises which, although in the occupaticthe same person, are held
under separate immediate lessors, or thirdly, pgeswhich, although in the
occupation of the same person, and held underatine sessor, are so held under
several distinct leases or contracts of tenan@ch ef these premises is a separate
rateable hereditament; and more than one of themotdoe included in any one
single valuation. In other words, the characterist a tenement to be separately
valued is a tenement all of which is in the occigrabf the same occupier, under the
same immediate lessor, held under one contraenaiicy.”

The decision of the King’'s Bench Division was affed by the Court of Appeal so in
Ireland as from 1902 there was a clear definitibexactly what constituted a
hereditament, ie the unit of assessment for valngiurposes.

In practical terms the decision in Switzer causiffitdlties - one premises valued as
several hereditaments, and Parliament providedyeanaund the decision in certain
circumstances by enacting at Section 8 of the \amlnaActs Amendment Act
(Northern Ireland) 1932 as follows:

“Notwithstanding anything contained in the Irishliation Acts, contiguous
hereditaments in the occupation of one and the sexmigpier may, if the
Commissioner of Valuation thinks proper having relga the circumstances in any
case, be valued for the purpose of those Acts asairable hereditament although
held under two or more immediate lessors undeewfft contracts of tenancy.

This section then provided for, as it were, a $tajufusion of what according to
Switzer would have been a series of different hieastents. Sub paragraph 38(3)(a)
of the 77 Order re-enacted Section 8 of the 32wttt the modification that it refers
to contiguous hereditaments “held under differélgs’ instead of the 1932 wording
noted above ie “held under two or more immediassdes under different contracts of
tenancy”. The change was intended to cover the wagre part of a site is freehold
and part is leasehold.

BELFAST COLLAR COMPANY v COMMISSIONER

The second case is the Belfast Collar Company lthee\Commissioner of Valuation
(1959) NI LR 198. This related to premises in $wlfury Street, Belfast occupied

by the Belfast Collar Company Ltd, which also odedmther premises in the same
street but on the opposite side. The Company wasdustrial concern and the use



of the two premises were inter-related. The preewsere held under separate leases
from the same lessor but were physically dividecdshgftesbury Street. It was agreed
that they were not contiguous.

Before the Belfast Recorder it was held that tlempses were so essential in use, the
one to the other, that they should be treated asereditament and in so doing the
Recorder followed the decision of the Court of Aplga England in Gilbert v
Hickinbatton and Sons Ltd (1956) 20QB 40. This apph was rejected by the Court
of Appeal. Lord MacDermott LCJ in his judgementsas follows:

“It is important to read, in connection with Sectid, the definition of “hereditament”
contained in Section 8 of the same Act: ‘Hereditainmeans a rateable hereditament
as defined in Section twelve

of the Valuation (Ireland) Act, 1852, and includes/ “tenement requiring to be
valued under the Irish  Valuation Acts, ....."” Thafinition serves to emphasis the
difference between the law relating to valuatiothiis country and that in England
where there is not the same statutory backgrouddwere the question of what
constitutes a single rateable hereditament is mumte at large. The definition
contained in Section 12 of the 1852 Act and reteteein Section 8 of the 1923 Act is
in very wide terms, but in the well known casesefitzer and Co v Commissioner

of Valuation (1902) 2 IR 275 it was held by a divisional courtle King's

Bench Division (Palles CB, Johnson and Gibson ahl),affirmed by the Court of
Appeal (Lord Ashbourne L,C., Fitzgibbon and Holnhe%J.), that premises had to be
entered and valued having regard to the leaseshahwhey were held, and that there
had to be separate entries for each hereditam&hbhea separate lease. that decision
was founded on a consideration of the provisiondefirish Valuation Code, and has
ever since been a basic part of the valuation lathis country.

It is true that by Section 8 of the Valuation Aéisiendment Act (Northern Ireland),
1932, Parliament provided a way around the decisi@witzer's case in certain
circumstances by enacting as follows: "Notwithstagdnything contained in the
Irish Valuation Acts, contiguous hereditamentshi@ bccupation of one and the same
occupier may, if the Commissioner of Valuation Ksiproper having regard to the
circumstances in any case, be valued for the pagokthose Acts as one rateable
hereditament although held under two or more imatedessors under different
contracts of tenancy.” That section provided &wrjt were, a statutory fusion of that
according tdSwitzer’s case would have been a series of different henaeihts. But
it applied only to contiguous premises and so ca¢svoid the impact ddwitzer's
case in the present instance.”

LEADER v COMMISSIONER

The third case to note, as it also led to a chamtgmislation is Leader v The
Commissioner (1936) NI 57. It was again hearchaKing’s Bench Division
although this time in Belfast and the facts wegd the respondent held premises
consisting of a dwelling house, offices and larids,lands constituting the more
important part of the single hereditament. Therpses were all held under one title.



The respondent appealed from the decision of therfiissioner, who had valued all

of the premises as a single hereditament, to thetgdCourt Judge. He asked in his
Notice of Appeal that the valuation of £60.00 pthoa the dwelling house should be
put and shown as a separate unit on a separata line Valuation List. It was found
as a fact that the dwelling house was vacant.

The Court Judge held that the valuation of £60l80qul on the dwelling house
should be distinguished in the Valuation List a&gparate unit of valuation, but stated
a case for the opinion of the King’s Bench Division

It was held by the King’s Bench Division that th@ngiple underlying the decision of
the Court in “Switzer” applied as the premisesuneld in the valuation under appeal
were held by the respondents under one title azickle hereditaments could not be
separately valued.

Sub paragraph 38(3)(b) of the 77 Order was endotddal with the difficulty created
by “Leader” in that it allows a separate valuatgdiparts in the same occupation but
only if the various parts are capable of separetegation. It does not apply where
the parts of the hereditament are not capableparaée occupation, eg where the
occupier elects not to use part of a premisessmbcupation because he has no need
temporarily of their use. The rational here ofrsguis that to allow otherwise would
defeat the cardinal principle of rating law thatwgation of part is occupation of the
whole.

LECKPATRICK DAIRIES v COMMISSIONER

The fourth and last case for present purposesdkfdagrick Dairies v Commissioner
of Valuation VR/22/1990 - VR/23/1990 two relategapls heard together. There
were two main issues. Firstly whether or not ps&siwhich were not contiguous
were so functionally interrelated that they shdudconsidered to be a single
hereditament and secondly that a weighbridge sitbah the opposite side of a public
road from a Mill but connected to if by virtue af alectrical cable under the road
could be considered to be contiguous and therefeiagle hereditament.

The first issue was essentially a re-run of théddICollar Company case and the
Tribunal rejected the appellants arguments holthagjthe decision in Switzer
remains an integral part of rating law in Northé&eland. As regards the second
argument the Tribunal considered that the decisidurton on Trent CBC v Ind
Coope Ltd and Thomas (VO) (1961) 8RRC 149 (1061RR0 was decision and
found that the weighbridge was not contiguous whéhmill complex by virtue of the
electric cable under the road. This reinforcedpbiat that “contiguous” in a rating
sense in Northern Ireland means “touching”. THe¥ang extracts from the
decision are relevant:

“Mr Copeland had argued that the definition of lament in Article 2 was now on
all fours with that in the General Rates Act 196prasent in force in England, and
differed from the definition of “hereditament” th@nforce at the time of thBelfast
Collar Company Case. When pressed upon the point by the Tridumabnceded
that there was nothing remotely similar to Arti8&(3) in the English 1967 Act. He



could give no reason why Article 38(3) was requifatie decision irBwitzer and
Company v Commissioner of Valuation(1902) 2 IR 275 had been swept away.
The Tribunal simply cannot agree with Mr Copelarahalysis of the effect of the
definition of “hereditament” in the 1977 Order asdf the view that Article 38(3)(a)
is directly aimed at the difficulties which ensusath in Ireland (and later in Northern
Ireland) as a result of tigwitzer decision. Article 38(3)(a) re-enacts Section &ef
1932 Act with one amendment, which refers to cartdigs hereditaments “held under
different titles” instead of “held under two or ,redmmediate lessors under different
contracts of tenancy”. The decisionSwitzer has not been swept away. It remains
an integral part of rating law in Northern Ireland.........................

“So too with the weighbridge for a public road sepes it from the Mill and it cannot
be considered to be within the same curtilage., fdlowing theBurton on Trent
Case, can it be considered to be contiguous byevof the electric cable under the
road.”

PRESCRIPTION

There is another way for the unit of assessmebeétdetermined and that is by
prescription ie the extent of the hereditamentésgribed by legislation.

In the case of public utility undertakings - see tlefinition in Article 2 of the 77
Order, still valued by prescription it is normabptice to specify the extent of the
hereditament as well as the method of calculatmga@alculating NAV. As an
example The Railways (Rateable Value) Order (Northdreland) 1997 specifies
that the order applies to any property which iswbich may become liable to a rate
and which is occupied by the company - the Northesland Railway Company Ltd,
for the purpose of its undertaking but which is: not

(@) an hotel, refreshment room, dwelling housaedesse, town office or town
receiving depot;

(b) used and occupied for the purpose of subsidiaryices (other than those
connected with the local collection and deliverypafcels, goods or
merchandise conveyed or to be conveyed by raitjechon by that company for
the purpose of road, sea or other transport;

(c) astore, building or other premises let by twhpany or, if unused, capable of
being so let.

There are however cases where former utilitied) 3BT are valued
“conventionally” but where the extent of the hetadient is prescribed. The enabling
legislation which permits this is Article 37(4) thie 1977 Order which reads as
follows:

“(4) Regulations may provide that in prescribedesas



a. anything which would (apart from the regulatibe)one hereditament shall be
treated as more than one hereditament;

b. anything which would (apart from the regulatipbe more than one
hereditament shall be treated as one hereditament.”

An example of an Order made under the powers queddan Article 37(4) is the
Valuation (Telecommunication) Regulations (Northgiand) 1997 in which the
extent of properties occupied respectively by Bhitif elecommunications PIc;
Mercury Communications Ltd, and Cabletel (Northetreland) Ltd which would
be regarded as a single hereditament was specified.

In addition to the above in the case of caravassit certain circumstances the extent
of the hereditament is prescribed. The Rates Amemd (NI) Order 1982 added a
further provision to Schedule 12 of the 77 Ordéatneg to caravan sites. Where in a
caravan site pitches for leisure caravans are atghaioccupied by persons other than
the site operator so that each caravan and pitald t@ regarded as a separate
hereditament, the District Valuer may value albay of the pitches as a single
hereditament together with other parts of the i@y, in the occupation of the site
operator. In essence the entire site can be vasiedsingle hereditament.

Provision is however made for individual caravamers not wishing to be included
in the single hereditament. They may make appdinab the District Valuer to be
excluded from the single composite hereditamentiasteéad be valued as a single
hereditament.

HEREDITAMENTS CAPABLE OF SEPARATE OCCUPATION

The rules found in “Switzer” ie that premises had¢ valued having regard to the
lease on which they were held and that there hae separate entries in the
Valuation List for each hereditament held on a smedease allows us to understand
the situation of say an office building the varidlo®rs of which are capable of being
separately let. If separately let they may coutgiseveral hereditaments but if let to
one occupier only one hereditament. The facttth@various floors are capable of
separate occupation does not necessarily involvaragon into different
hereditaments when all are occupied together.

A difficulty arises however as to when the Comnussir should use the discretion
given to him by Article 38(3)(b) of the 1977 Order

“Where a hereditament comprises two or more papsisle of separate occupation,
although in the same occupation, value the separés as separate hereditaments.”

In the above example the office building may behald by one occupier but one
floor may be vacant. Article 38(3)(b) would alldkhe Commissioner to value the
vacant floor as a separate hereditament and thareé¥dgrthern Ireland avoid any rate
liability for that floor while it remains vacantiVhat factors should he take into
account in making his decision? There are a numbictors which can be
considered:



Purpose of the Legislation

As a starting point it should be recalled that thosver was introduced into rating law
in Ireland following the “Leader” case to speciflgallow a separate valuation of
parts in the same occupation if the various paeiewapable of separate occupation.
In “Leader” although wishing to do so the courtgevenable to value a vacant
dwelling house as a separate hereditament bedawas held with other property
under one head of title.

Discretion

The power appears to be discretionary. The ld@gslaises the term “may” rather
than “shall” although of course discretion museliercised reasonably or face a
challenge possibly by way of Judicial Review. sliso interesting to note that in the
Leckpatrick Dairies case (VR/22/1990) the Tribumalde the following statement:

“It seems clear that in the present appeal the Cssiomer of Valuation exercised the
discretion given to him by Article 38(3)(b) of th877 Order to value the store and
the weighbridge as separate hereditaments ratheraf a single hereditament for
they were held under one fee simple title in Fol@8409 County Tyrone.”

Structured Severance

The necessity of structural severance before sepacaupation can be considered is
still on occasion argued but this is incorrect aseclaw makes clear.

In Allchurch v Hendon Union Assessment Committe#9(]) 2QB436. Lord Esler
MR said:

“The phrase ‘structural severance’ is not a phveseh has anything to do with
occupation at all. It was a phrase invented byullges at a time when in the Statute
of Elizabeth and in the Franchise Acts they webelaing to determine what was to
be an occupation which in one case would givelligio be rated, and in the other
the right to the franchise. It was in use for@gdime, and it had so far got into use
that the legislature was obliged to deal with gl #¢he legislature has dealt with it, and
has, in fact, done away with it and has determthatiwhen dealing with occupation
as the foundation either for a right or for a liapj you must look to the occupation
and see what it is that is occupied ...... | sayimitly this whole matter of structural
separation is an exploded phrase, and an explantdree for all purposes
whatever.”

On the other hand it may nevertheless be possibtentify a sufficient degree of
structural separation to justify separate entriglse presence or absence of an internal
communication between two houses or premises faymant of the same building is

a consideration to be taken into account. Whegeetls some form of internal
communication the two may form a single hereditanbem where there is none the



premises should be separately valued. Where tlyen@ans of access to one
building is through another it would be difficult@ugh not impossible to maintain
that the two were not a single hereditament.

Separate Lettability

The structural position can then be consideredsbnbt decisive. What does seem to
be essential however is the possibility of sepdedtability. In Gilbert (VO) v
Hickinbottom and Sons Ltd (1956) 20QB 40 (1956) 2A&4H 101, 1RRC 46 the
necessity of separate lettability ie that occupabip a separate occupier can be
contemplated was stated to be an essential regemtenin a similar vein the test
formulated by Lord Kyllachy in Bank of Scotland w#essor for Edinburgh (1891) 18
R 936 was:

“Whether the houses in question are capable, natlynghysically, but, all
conditions being considered of being separate)yaled having a separate rent or
value being attached to them.”

Used for a wholly different purpose

Another consideration may be use of part of a hiereent for a wholly different
purpose.

Premises in one occupation may form two or moreditaments if parts of the
premises are used for wholly different purposesNadrth Eastern Rly Co v York
Union (1900) IQB 733 the railway company

were rated for the whole of the York Station (irtthg the railway hotel and
refreshment rooms, a number of engine sheds, garaad wagon shops, a pumping
station, coal yards and warehouses) together withing lines and sidings. At the
hearing it was admitted that the hotel and refresitmooms should have been rated
separately but it was denied that any further subidin was necessary. It was found
as a fact that various parts might be occupiedragglg from the railway but that, as
at present laid out, they were only adapted forlaysthe railway company
themselves. On these facts it was found that ribdusubdivision was necessary.

Where only part is used

In certain circumstances the hereditament may ke extensive than the area
actually in use. In Moffatt v Venus Packaging (i®77) 20 RRC 335 premises
which were formerly used as a whole for manufactupurposes and entered in the
Valuation List as one hereditament, were partishjeveloped. The manufacture was
moved into a new part, and the old part left unusBae two parts were separated by
a wall with one interconnecting door. The Landbdmal held that the premises
should be in the List as two hereditaments.

There were however slightly different circumstanicethe case of Carmel Teague v
Commissioner (VR/29/88). Miss Teague held fird aacond floor premises under a



3 year lease. The first floor was used as a hessing salon but the second floor was
in poor repair and not in use although it did contailet facilities. The second floor
had been “blocked off” by placing a cabinet acith&sstairs leading to the second
floor. In refusing to treat the second floor aseparate hereditament the Tribunal
noted that:

i. the two floors were let by one landlord to deeant under one lease or contract
of tenancy;

ii. the only WC included in that lease was on teeasid floor and the arrangement
that had been made by the appellant to share theWt@e first floor did not
change the assumption that the second floor wakatdeast in part as an entity
with the first floor; and

ii. the effort made to divide off the second fldoy putting a cabinet across the
stairs was a purely temporary measure which coalldhanged at any time.

Action and Intention of the Ratepayer

There may be cases where one part of a single iteareht could be regarded as
either separate from or part of the other part @&ithost equal plausibility.

In such cases it is necessary to have regard twhb& facts and circumstances
including the actions of the ratepayers and timeritions. In the case of Assessor for
Fife v Royal Insurance Company Ltd (1969) RA 454 lereditament was a single
building. It had been so planned that two areatherupper floors could be leased by
the ratepayers as separate offices. These twe,afaough accessible only through
an entrance, vestible and stairs provided fordiv pse of all the occupiers of the
building, were secured by locked doors, and weteéntended to be used and had not
in fact been used by the ratepayers as their esoiices. The areas were thus
capable of being separately let, but the degregofraphical separation was slight.
Steps had however been taken to find a tenanhants for these areas and “to let”
boards were displayed but no tenants had been folimehs held that it was proper to
have regard to the elements of planning and irderttiat had been carried into effect
by positive action, including the steps to putdneas on the letting market and to
keep them vacant for that purpose.

Note however that while the ratepayers intentiory bmrelevant and indeed a
decisive consideration there are limits to thisrapph. In the Royal Insurance case it
was noted that premises cannot be converted irdatwnore separate hereditaments
merely by locking up certain rooms or ceasing t&enase of certain parts of the
premises.

In the Royal Case there was an intention and pigoursuance of which active and

positive steps had been taken, and a degree ofgghgsparation which was, if not
conclusive, at least not negligible.

Resume



All of the above can be summarised as follows:

When determining if there are any compelling readorvalue what would otherwise
be a single hereditament as two or more herediteieishould the Commissioner ‘s
discretion to separate under Article 31(3)(b) bereised regard should be had to:-

. Whether or not the property is clearly lettablésnexisting physical state as a
separate hereditament?

. In determining separate lettability regard can &e to whether or not part is
vacant or is clearly used for some other purpose.

. Physical separation is not essential but a dedrpbysical separation is
suggestive of separate occupation.

. If the tests mentioned above are inconclusiverthention of the ratepayer can
be considered ie is there a clear intention td pa# as a separate hereditament
and what positive steps have been taken in pusthiat intention?

INDUSTRIAL HEREDITAMENTS

A unique feature of rating in Northern Irelandhat industrial derating is retained.
Paragraphs 4 and 4B of Schedule 7 to the 77 Ordmatdhat these parts of a
hereditament distinguished in the valuation lisinagistrial shall have 100% relief.

For purposes of industrial derating what const#ube unit of occupation ie the
extent of a single hereditament is extended. Papag3 of Schedule 2 to the 77
Order notes that:

“Where two or more properties within the same ¢ag®, or contiguous to one
another are in the same occupation and, thougtettéar any reason as two or more
hereditaments for the purpose of valuation anagatre used as parts of a single
mine, quarry or factory, then for the purpose dedmining whether the several
hereditaments are industrial hereditaments, thelf bk treated as if they formed
parts of a single hereditament comprising all thoseditaments”.

It should be noted that this is not a power of @adation such as is found in Article
38(3) of the 77 Order but rather a provision whpelmits two separate hereditaments
to be treated as if they were one industrial héaeant.

When considering this provision we know that “cgntus” means touching so what
has to be dealt with is the meaning of “within fzene curtilage”. Lord MacDermott
LCJ dealt with the question in the Belfast Collamipany case as follows:

“As respects section 4(3), Mr Harrison concedestti@premises are not contiguous,
but he contends that nevertheless they are witl@rsame curtilage, and if he is right



in that the case must be dealt with under thatestttus1. The definition of “curtilage”
contained in the Shorter Oxford English Dictionary ‘A small court, yard, or piece
of ground attached to a dwelling-house and fornaing enclosure with it'. The word
‘enclosure’ ie, perhaps, the key word, signifying@se or enclosure containing one,
or even more than one, tenement. | cannot findeler, that these two
hereditaments are within the same curtilage, divaethey are by a public highway.
There is no authority to indicate that one can havartilage bisected in that way by
a public highway. Accordingly, that being my vieand it being conceded that the
premises are not contiguous, | am of opinion tkatisn 4(3) cannot apply”.

Another case which dealt with the topic was Gedhterprises Ltd v Commissioner
of Valuation VR/13/1990. In this case the appédiltzad leases three properties in the
one sheet - Young Street, two of which were comtiggubut the third was some 100
metres away.

The appellants were attempting to argue that thiéxsvavithin the same curtilage”
had been given too narrow an interpretation inpest and that it should be enlarged
to take account of what they saw as “commerciditresl. The Tribunal disagreed
and the following passages taken from the judgemmentelevant:

“This at once raises the question of what is megritvithin the same curtilage”.

The essence of the Appellants case was an attereptdrge the word “curtilage”
beyond the meaning of “enclosure”, as commentea lpyd_ord MacDermott in the
Belfast Collar Company Case and to which referdrasebeen made earlier. Putin
another way the Appellant sought to include inwloed “enclosure” all properties in
a continuous strip of land which were used for Emtommercial/industrial
purposes. ........ While not finding that all theltings at No 8A to 8J inclusive are
within the same curtilage, for the Lands tribursahot required to do so, No 2 Young
Street, cannot in any way be said to be withinsti@e curtilage as Nos 8F and H.
This is highlighted by the fact that as in the BstfCollar Company Case, that in
order to go from No 2 Young Street to Nos 8F anohid must traverse a length of the
public highway”.

“Curtilage” then retains the narrow meaning of “lesare”.

THE POSITION IN ENGLAND AND WALES

The position in England and Wales can be summaimstte judgements given in the
Court of Appeal in Gilbert v Hickinbottom and Sdrtsl. The question at issue there
was whether or not two premises in one occupatidrseparated by a public highway
should be treated as one or two hereditamentshis ijudgement Denning LJ dealt
with wider issues:

“Denning LJ: The ratepayers are the owners andmecs of two properties in
Wednesbury. These properties are separated blia ppad called Albert Street,
which is 36 feet wide. On one side of the roadréttepayers run a large bakery
which is fully equipped with machinery for makingdapacking

bread. On the other side they have a repair depich they use principally for the
repair and maintenance of their seventy two vebjdlat which they also use for



repairing the plant and machinery in the bakerythis respect the repair depot is
essential to the efficient working of the bakepelf.

The question for determination is whether the baked the repair depot are separate
hereditaments for rating purposes or only one hexr®eént. The answer is very
material, because, if they are one, the wholelvalentitled to the benefit of industrial
derating; whereas, if they are two, the bakery bellso entitled but the repair depot
may not.

The case therefore raises the important question:
What is a separate hereditament for rating purposes

The statutes contain no definition, but the practihich has prevailed for many years
past warrants the following general rules:

(1) Where two or more properties are within the saortilage or contiguous to
one another, and are in the same occupation, tieeyas a general rule, to be
treated for rating purposes as if they formed pairts single hereditament.
There are exceptional cases, however, where foe Special reason they may
be treated as two or more hereditaments. Thathapygen, for instance, when
they are situate in different rating areas, or beeahey were valued at
different times (see s 3(3) of the Rating and Vaduna(Apportionment) Act,
1928); or because they were at one time in diffeoenupations (see Spillers
Ltd v Pritchard (1931), 13 R and LT 251 : 2 DRA 83, per Avory,a:
because one part is used for an entirely diffepenpose (see North Eastern
Railway Co v York Union (1900) 1 QB 733).

(2) Where the two properties are in the same od¢muphut are not with the same
curtilage nor contiguous to one another, each@ptioperties must as a general
rule be treated as a separate hereditament fagratirposes: and this is the
case even though they are used by the occupiéndguurposes of his one
whole business. That was the position in the fost of the five rating case
considered in 1931 (Spillers Ltd v Pritchartt other cases). The two
properties of the occupier were separated by tbpguty of someone else, such
as a dwelling house, a canal or railway. No ongbtied that they should be
treated as two separated hereditaments unless oty be said to be
‘contiguous’ to one another, which the court hetd to be the case.

(3) Where two properties are separated by a puidicway, the surface of which is
vested in the highway authority and the soil is@ésn the occupier of the two
properties, the position in general seems to nietthe same as if the two
properties were separated by a canal, a railwaydwelling house occupied
by somebody else. They are normally to be treasetivo separate
hereditaments for rating purposes. This was cdytassumed to be so to the
five rating case. It was assumed that the praggedn either side of the road
should be separately rated unless they could leetbdle ‘contiguous’ within s
3(3) of the 1928 Act; and, on this point of ‘conttgis or not’, despite the
admission made by council for the revenue offitee,court clearly indicated
its view that in the ordinary way houses on opgosities of the road were not



contiguous. | agree with that view. The fact tin&t one occupier, owns the
subsoil of the road does not make them contiguaysyere than if he owned
the minerals underneath. It has nothing to do Wighoccupation.

Our present case comes within the third genetal rlihe two properties ought,
therefore prime facie, to be rated as two separate hereditaments. hButhtird
rule is not inflexible. There are exceptional casere two properties,
separated by a road, may be treated as one singtifaenent for rating
purposes. That may happen when a nobleman’s pagkfarm (when
agricultural land was rated), or a golf coursdgisected by a public road. In
such cases the two properties on either side afoie are so essentially one
whole - by which | mean, so essential in use tieto another - that they
should be regarded as one single hereditament”.

In the same case Parker LJ said:

“Parker LJ: The question of law raises in thisegdby way of case stated is whether
the Lands Tribunal misdirected itself in holdimgt the functional connection for the
purposes of the ratepayers’ business between thefuke repair depot and the use of
the bakery was a relevant and decisive consideratiarriving at the conclusion that
the said premises should be treated as one hereglita Unless it can be said that
functional connection was in law irrelevant, orefevant could not be decisive, the
tribunal’s decision, | think, must stand.

Whether or not premises in one occupation falleéebtered in the valuation list as
one or more hereditaments depends on several evasah. Without attempting an
exhaustive list, the following can be mentioned:

(1) Whether the premises are in more than in omegarea. If so, they much be
divided into at least the same number of hereditasnas the rating areas in
which the premises are situated.

(2) Whether two or more parts of the premises apable of being separately let.
If not, then the premises must be entered as #edggeditament.

(3) Whether the premises form a single geograpicl

(4) Whether, though forming a single geographiced, dhe premises by their
structure and lay out consist of two or more sepgparts.

(5) Whether the occupier finds it necessary or eorent to use the premises as a
whole for one purpose or whether he uses diffgparis of the premises for
different purposes.

Whereas a consideration of questions (1) and (R)mcertain events conclude the
matter one way or the other, | think the same am¢sesult from a consideration of
any one of the other questions alone. The corarysvhere the considerations of (1)
and (2) are not decisive, must depend on the wéigihé attached on the facts of each
case to the other considerations.



In relation to the functional connection issuesitvorth noting that the Lands Tribunal
in Harris Graphics Ltd v M R Williams (VO) 1988 veesatisfied that in law it was
possible to find that two premises that were ggagcally separated were in fact one
hereditament.

COMMENTARY ON POSITION IN NORTHERN IRELAND V POSITON IN
ENGLAND AND WALES

The main differences between the two jurisdictianise from the fact that the NI
Courts did not follow the judgement in Gilbert vakinbottom. The Belfast Collar
Co Case has already been referred to and in Ni¢ndhern Ireland Court of Appeal
followed Switzer and Co v Commissioner rather tizalbert. The general rule in
Ireland thus is not that suggested by Lord Justim®ing or Parker but rather the
“Switzer” rule that premises have to be enterethenlist and valued having regard to
the leases on which they are held.

There is no concept of a “functional connectionNarthern Ireland to deal with the
situation where premises are separated by saylepoad. Interestingly as per
Switzer the two could be valued as one hereditaménth were held under one title
from one landlord thus in “Harris Graphics” the twaits could have been held to be
a single hereditament if held under one lease.epxio these circumstances however
properties in Northern Ireland can only be valug@ aingle hereditament if they are
contiguous, or within the same curtilage for indastderating purposes.

There are however circumstances in which the judgerof the English Courts would
be considered in Northern Ireland and these rétetiee Commissioners discretion to
value parts of what would otherwise be a singletiégament separately using the
powers conferred by Article 38(3)(b) of the 77 Qrd®ne of the main principles
which underpin Administrative Law is that all pub&ctions taken should have an
impecable legal mandate and action taken withirlebal mandate should be
conducted within a framework of recognised ruled arinciples which restrict
discretionary power. In other words the Commissianust act reasonably when
exercising his discretion. One way of ensuring #tdion taken are reasonable is to
have regard to the rules established in case avexample the rules laid down by
Parker L J in the “Gilbert” case. As noted prewglgithen the Commissioner can look
at such matters as: Severance; separate |ditahise for a different purpose; the
action and intention of the ratepayer etc and bgang show that he has acted
reasonably in making his decision.
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