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CONSULTATION RESPONSES — CONFIDENTIALITY
AND FREEDOM OF INFORMATION

The Department will publish a summary of responses following completion of
the consultation process. Responses to this consultation may be placed on
our website: this means your response may be disclosed. Any automatic
confidentiality disclaimer generated by your IT system will be taken to apply
only to information for which confidentiality has been specifically requested.
The Department may only refuse to disclose information in exceptional
circumstances. Before you submit your response, please read the paragraphs
below on the confidentiality of consultations and they will give you guidance
on the legal position about any information given by you in response to this

consultation.

RESPONDING TO THIS CONSULTATION

Please respond to this consultation by post, fax, or email.
Responses should be sent to:

Neil Lambe

Principal Legal Officer

Office of Law Reform

Department of Finance and Personnel
1! Floor, Lancashire House

5 Linenhall Street

Belfast BT2 8AA

Tel: 02890 542900
Fax: 02890 542909

E-mail: info.olr@olrni.gov.uk

Your response must be received by 19 April 2007



Freedom of Information Act 2000

The Freedom of Information Act 2000 gives the public the right of access to
any information held by a public authority — in this case the Department. This
right of access to information includes information provided in response to a
consultation. The Department cannot automatically consider as confidential
information supplied to it by you in response to a consultation. However, it
does have the responsibility to decide whether any information provided by
you in response to this consultation, including information about your identity,
should be made public or treated as confidential. If you do not wish
information about your identity to be made public please include an

explanation in your response.

This means that information provided by you in response to the consultation is
unlikely to be treated as confidential, except in very particular circumstances.
The Department for Constitutional Affairs Code of Practice on the Freedom of
Information Act provides that:

e The Department should only accept information from third parties in
confidence if it is necessary to obtain information in connection with
the exercise of any of the Department’s functions and it would not
otherwise be provided.

e The Department should not agree to hold information received from
third parties “in confidence” which is not confidential in nature.

e Acceptance by the Department of confidentiality provisions must be for
good reasons, capable of being justified to the Information

Commissioner.

For further information about confidentiality of responses please contact the
Information Commissioner’s Office (or see website at:

http://www.informationcommissioner.gov.uk)




Consultation Criteria

This consultation is being conducted in line with the Code of Practice on
Consultation issued by the Cabinet Office and falls within the scope of the
Code. The Code lists six consultation criteria which are as follows:

e Consult widely throughout the process, allowing a minimum of 12
weeks for written consultation at least once during the development of
the policy.

e Be clear about what your proposals are, who may be affected, what
questions are being asked and the time scale for responses.

e Ensure that your consultation is clear, concise and widely accessible.

e Give feedback regarding the responses received and how the
consultation process influenced the policy.

¢ Monitor your department’s effectiveness at consultation, including
through use of a designated consultation coordinator.

e Ensure your consultation follows better regulation best practice,

including carrying out a Regulatory Impact Assessment if appropriate.

If you have any queries about the manner in which this consultation has
been carried out you should contact the Office of Law Reform at 028 90
542900 or by Email at info.olr@olrni.gov.uk.




Intestate succession

Succession law is concerned with the distribution of a person’s assets after
his or her death. These assets may comprise property, money in a bank
account, stocks and shares and items such as household furniture or
jewellery. The ideal tool to effect the distribution of these assets is the will
made by the deceased which sets out precisely who the beneficiaries of the
estate should be and in what proportion they should take from the estate.
Unfortunately, even today many people do not make a will. How then are the
deceased’s assets to be distributed and to whom? This situation is dealt with
by the law of intestate succession in accordance with rules set out in the
Administration of Estates Act (Northern Ireland) 1955 (“the 1955 Act”).

This Summary Consultation Paper

The focus of our Consultation Paper is on the level at which the statutory
legacy should be set. This Summary presents the key findings of our research
and the Department’s provisional recommendations. The full Consultation

Paper is available on our website at www.olrni.gov.uk, or on request from the

Office of Law Reform at the address given at the beginning of this document.

The statutory legacy

The statutory legacy is the name given to the sum of money from a
deceased’s person’s estate which his or her surviving spouse or civil partner
will receive if the deceased has not made a will. Where there is a surviving
spouse or civil partner then the allocation of a share of the estate to that
person takes precedence over any other distribution of the estate (excepting

the satisfaction of debts and the payment of funeral expenses etc).

Who is affected by the statutory legacy?

Intestacy rules in Northern Ireland affect many people: those whose assets
are distributed in accordance with the rules; those entitled to a share of the
intestate’s estate. Unfortunately there are no precise figures as to how many
people benefit directly from the operation of intestacy rules by receiving a

share of the intestate’s estate. We know, however, that in 2005 there were



14,223 deaths registered in Northern Ireland. Of these, some 5349 (37.6%)

were married at the time of their death.

How does the statutory legacy operate?

The statutory legacy operates in two separate situations. Firstly, when the
intestate dies leaving a surviving spouse or civil partner and children (or if his
children predecease him, his children’s children). In this case the surviving
spouse or civil partner will take the first £125,000 from the estate absolutely
(lower level statutory legacy). The remainder of the estate is divided between

the surviving spouse or civil partner and the children.

Secondly, when the intestate dies leaving a surviving spouse or civil partner
but no children and there are other close relatives entitled to a share of the
intestate estate under the intestacy rules. In this case the surviving spouse or
civil partner takes the first £200,000 from the estate absolutely (higher level
statutory legacy). The remainder of the estate is divided between the surviving

spouse or civil partner and those other relatives of the intestate.

The figures of £125,000 and £200,000 are known as the statutory legacy. In
Northern Ireland they are set by the Department of Finance and Personnel
(“the Department”). The present figures were set in 1993 and came into

operation on 1% January 1994.

The Department for Constitutional Affairs’ Review

Reconsideration in Northern Ireland of the level at which the statutory legacy
is set has been prompted by the comparable review currently being carried
out by the Department for Constitutional Affairs (“DCA”). The DCA
Consultation Paper concluded that the current levels of the statutory legacy
are inadequate and should be increased significantly. The provisional
conclusion was that the figures for the statutory legacy should rise to
£350,000 for cases where the deceased left a surviving spouse or civil partner
and children. If the deceased left a surviving spouse or civil partner but no

children, the statutory legacy should be raised to £650,000.



The Department of Finance and Personnel’s preliminary

recommendations for Northern Ireland

We do not consider that the figures proposed for England & Wales would be
appropriate for the different circumstances which exist in Northern Ireland.
Our preliminary recommendation is that the current figures should be raised
from £125,000 to £200,000 for the lower level statutory legacy and from
£200,000 to £300,000 for the higher level statutory legacy. In making these
provisional recommendations we believe that in over 90% of cases where a
person dies intestate his or her surviving spouse would inherit the entire
estate. This is in keeping with the spirit of the 1955 legislation and would
accord with what most people think already happens in law or should happen.
We do not believe that departing from the figures proposed for England &
Wales will result in any unfairness to the surviving spouses or civil partners of
people dying intestate in Northern Ireland. This issue is explored more fully in

the main paper which is accessible on our website.

The Statutory Legacy in Northern Ireland and England and

Wales compared

When a person dies intestate his estate is administered by a person called an
administrator (usually a close relative), who has been authorised to do so by a
court. The principle guiding the distribution of an intestate’s estate is that the
rules should provide for the distribution of the estate in the same manner as
the deceased would probably have done had he made a will. Although
modelled on the Administration of Estates Act 1925 in England & Wales, the
Northern Ireland 1955 Act does differ in important respects. The following
Table illustrates the distribution of an intestate’s estate in Northern Ireland and

England and Wales when there is a surviving spouse or civil partner.



Surviving spouse or civil partner, but no

under the intestacy rules

children or other close relations entitled

Northern Ireland

England and Wales

The surviving spouse or civil partner takes
the whole of the estate

The surviving spouse or civil partner takes
the whole of the estate

Surviving spouse or civil partner with children of the deceased

Northern Ireland

England and Wales

The surviving spouse or civil partner takes:

(a) the personal chattels of the deceased;

(b) the first £125,000 of the estate absolutely;
and

(c)(i) if there is only one surviving child, one
half of the remaining estate; but

The surviving spouse or civil partner takes:

(a) the personal chattels of the deceased;

(b) the first £125,000 of the estate absolutely;
and

(c) a_life_interest in _one half of the

remaining estate

(ii) where two or more children survive, one
third of the remaining estate

Surviving spouse or civil partner, with no children but other entitled relatives

Northern Ireland England and Wales

The surviving spouse or civil partner takes:

(a) the personal chattels of the deceased;

(b) the first £200,000 of the estate absolutely;
and

(c) one half of the remaining estate

The surviving spouse or civil partner takes:

(a) the personal chattels of the deceased;

(b) the first £200,000 of the estate absolutely;
and

(c) one half of the remaining estate

STUDY OF INTESTACY FILES

To assist the Department’s consideration of the adequacy of the current levels
of the statutory legacy a small-scale study of grants of letters of administration
was carried out. The study involved an examination of all grants of
administration issued by the Probate Office in Belfast during the months of
August, October and December 2005. Our aim in conducting this study was to
ascertain the number of grants issued where the deceased was married at the
time of death and the value of the estate passing on intestacy. This study was
to provide some context within which to consider whether the current statutory
legacy figures were fulfilling their original legislative function of providing that
in the vast maijority of cases a surviving spouse would inherit the entire estate
of the deceased spouse (and now civil partner), and to evaluate the number of
cases in which the statutory legacy was a relevant consideration in the

distribution of the estate.




We examined 243 grants of letters of administration across the period; 77 in
August, 79 in October and 87 in December. The key finding of our
examination of files was that only in a limited number of cases was the value
of the estate of a married intestate likely to exceed either the lower (£125,000)

or higher level (£200,000) of the statutory legacy figures.

CHANGES AFFECTING THE VALUE STATUTORY LEGACY

In deciding the level at which the statutory legacy should be set the
Department also considered other social, economic and demographic

changes which have taken place since the figures were last set.

Retail Price Index

Since 1993 when the statutory legacy figures were last set, the purchasing
power of the pound has fallen. The retail price index in January 1994 was
141.3. As of May 2006 the figure is 197.7. In effect, the purchasing power of
the pound has fallen by almost 40% since 1994 and £1.40 is now required to
have the same purchasing power as £1 in January 1994. On that basis, if the
statutory legacy figures were adjusted to take account of inflation they would
need to be £175,000 (lower level where there are surviving issue) and
£280,000 (upper level where there are no surviving issue). At the same time,
however, there has also been an increase in the standard of living of those

earning.

Rise in home ownership

The issue of home ownership is important because the home is usually the
asset with the largest capital value and will often form a significant part of a
person’s estate. When the statutory legacy was first established in Northern
Ireland in 1955 the incidence of home ownership was still relatively low
compared with the present day. There has been a steady increase in home
ownership in Northern Ireland over several decades. Census figures for 1961
reveal that around 42% (154,962) of households were owner occupied
compared to around 50% (225,621) in 1981 and around 70% (436,217) in



2001. More recent figures published in the Northern Ireland Housing Statistics
put the figure at 68.9% in 2005.

If it is correct to assume that most married couples own their homes jointly
and on the death of one sole ownership passes to the surviving spouse, then
the rise in house prices is largely irrelevant in the vast majority of cases of
intestacy. In these cases the surviving spouse’s statutory legacy is not

required to purchase and maintain the family home.

Rise in house prices

There has been an enormous rise in house prices over the past decade. The
Quarterly Survey carried out by the University of Ulster and Bank of Ireland
puts the cost of the average house in Northern Ireland at over £153,000 in the
first quarter of 2006 compared to just over £41,000 in the first quarter of 1994
when the last increase in the statutory legacy took effect. This represents an
average increase of over 370% in the cost of a home in Northern Ireland. The
Table below sets out a range of average house prices across Northern Ireland
for the 1% Quarters of 1985, 1994 and 2006. (The trend in house price

increases has continued throughout 2006).

University of Ulster/Bank of Ireland Quarterly Survey of House Prices

Year Average Average house | Average house price in most
house price | price in cheapest | expensive region in NI
in NI region in NI
2006 (1] £153,868 £120,163 (East | £169,402
quarter) Antrim) (Enniskillen/Fermanagh/South
Tyrone)
1994 (15[ £41,226 £30,786 £51,705 (Mid & South Down)
quarter) (Craigavon/Armagh)
1985 (1% £26,836 23,222 (Belfast) £34,811 (North Down)
quarter)

Other assets not forming part of the intestate’s estate
Apart from the issue of joint ownership of the family home, there are other
assets which do not form part of the intestate’s estate but which pass

automatically to another person, usually the surviving spouse or civil partner.



Such “assets” would be pensions payable to surviving spouse or civil partner

and life insurance policy payments.

CHANGING FAMILY STRUCTURES

The incidence of cohabitation before marriage, divorce, remarriages and the
high numbers of children born outside marriage are also likely to have impact
on the operation of the intestacy rules in particular cases. In some
circumstances the intestate will have surviving children but is not married to
the mother of the children. In these cases the children will take the whole
estate as current intestacy rules make no provision for the surviving
cohabiting partner of the deceased. Or, the intestate may have children by a
woman other than the person he is married to at the time of the death. In this
case it is likely to be the case that the shares the children receive would
receive will be reduced by the existence of a surviving second wife with the

prior claim on the intestate’s estate.

While social, economic and demographic factors are not strictly relevant in
determining the level to which the current statutory legacy figures should be
increased, they do suggest that what may well have been the presumed
wishes of the average testator in Northern Ireland in 1955 are no longer
perhaps what would be the presumed wishes of the average testator in 2006,
given the complexity of family relationships today. This may influence the

development of intestacy rules in the future.

PRELIMINARY CONCLUSIONS AND OPTIONS FOR
CONSIDERATION

There is we believe a good argument for increasing the present levels of the
statutory legacy, although there is, of course, no exact formula which will

decide the question: by how much should the statutory legacy be increased?

1. Increasing the statutory legacy
As stated earlier we provisionally recommend that the levels be increased.

We provisionally recommend that the lower level of the statutory legacy



should be increased from £125,000 to £200,000. Thus where a person dies
intestate and is survived by a spouse or civil partner and issue, the first
£200,000 of the estate should pass automatically to the surviving spouse or

civil partner.

We also provisionally recommend that the higher level of the statutory legacy
should be increased from £200,000 to £300,000. Thus where a person dies
intestate and is survived by a spouse or civil partner and other entitled
relatives, but without issue, the first £300,000 of the estate should pass

automatically to the surviving spouse or civil partner.

We believe that the higher figures proposed would likely ensure that in almost
all cases of intestacy the surviving spouse or civil partner (should there be
one) would inherit the entire estate. This reflects to a large degree the thinking
behind the introduction of modern intestacy rules in Northern Ireland in 1955
and would also, we believe, reflect the wishes of the average testator in
Northern Ireland in 2006.

Q1. Do you agree that the statutory legacy figures should be

increased? If not, why?

Q2. Do you agree that the current levels should be increased to
£200,000 and £300,000 respectively for the lower and higher levels? If
not, at what level should the lower and higher levels of the statutory

legacy be set?

We consider that these increases are appropriate to the Northern Ireland
socio-economic context. We also consider that setting the statutory legacy
figures at these levels will also ensure that in the vast majority of cases the

surviving spouse or civil partner will take the whole estate.



2. Maintaining parity

One option for Northern Ireland would be to maintain parity with whatever
figures are adopted for England and Wales. We do not recommend this
approach. From 1956 to 1977 the statutory legacy figures in Northern Ireland
were always significantly lower than those set in England and Wales. The
table presented earlier also notes that under Northern Ireland intestacy rules a
surviving spouse or civil partner will also take either an absolute share of the
remainder of the estate (in addition to the appropriate statutory legacy),
whereas in England and Wales a surviving spouse or civil partner will only
take a life interest in a share of the remainder of the estate (in addition to the
appropriate statutory legacy). The socio-economic context also differs
somewhat. For example, while both jurisdictions have seen very large
percentage increases in house prices since 1994 the starting base in Northern

Ireland was much lower than in England and Wales.

Q3. In your opinion should the statutory legacy figures in Northern
Ireland remain in step with the figures adopted for England and

Wales?

Future reform

We have highlighted the limited scope of this current Consultation Paper: the
level at which the statutory legacy should be set. There are other concerns
which have been expressed about the law on intestate succession as well as
wider matters of succession law and the law relating to family provision on
death. For example, the intestacy rules make no provision for a surviving
cohabitant and stepchildren are excluded from the rules. Your views on these

issues and any other issues relating to intestacy law would be most welcome.

Q4. Are there other aspects of the law on intestacy which should be
reviewed? For example, should cohabitants be able to inherit on the

same basis as spouses and civil partners? Do the rules pay sufficient



regard to the needs of children from a previous marriage and

stepchildren?
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